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Si quam habet Philoſophia dignitatem, (habet autem opinione 


maximam) ea omnis tranſlata fuit in IuRIS RU ENTIAM Ro 
M4NORUM, qui partum Armis Imperium juris Commercio, Le- 


3 Majeſtate, continuerunt. Quicquid enim a Græcis Phi- 


oſophis de Honeſto et Juſto; de Finibus Bonorum et Malorum; 
de Legibus et Republica, quzſtionibus infinite propoſitis, et am- 
totum collectum fuit a Juriſconſultis Noftris, atque, nugis ex- 
guſſis, traductum in Urbem : ut quod apud Græcos exercitatio erat 
ingenii, longioriſque ocii levamen, Romz, in Coxpus Juris 
Civitis converſum, PypsTig E ac PRIVATE SEMEN ESSEP 
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V particular ſtation in the Uni- 
verſity gives me a kind o 


4 


to intrude into Your GRACE'S preſence, 
and offer to Your candid but judging 
eye theſe proofs of my diligence at 
leaſt in the diſcharge of an office, which 


I am proud to owe to Your GRACE's 


1 4 * $ * 2 


RETS; © | I | 


DEDICATION. 
Truly noble minds are moved ever 
in Perfect harmony, and feel the virtu⸗ 
ous ſentiments of each other, Permit 
me to boaſt before Your GRACE of an- 
other )rery; diftingyiſhing obligation, 
moſt generouſly conferred on me by 
That GREAT PRELATE,. to whoſe good 
heart it is a recommendation irreſiſtible, 
to be known to partake | of Your 


GRACE 8 favour. 


I am, My Lord, 
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mar Civil Law, as it was reformed; in tl the 
ſixth century after Chriſt by the Eaſtern Em- 

eror J uſtinian, that the genere principles 0 
it are delivered ftematically. In the Digeſts, 
Code and Novels, which contain the Reſj ponſes 
of the Roman Lawyers and the Conſtitutions 
of the Roman Emperors,*ari'exa&t and metho- 
dical diſtribution is not always ſtriclly regarded: 
but another work was prefixed to theſe, and. 
confirmed by the authority of an Imperial 
Sanction, in which the elements of J uriſpru- 
dence are diſpoſed in a didactic form, its chiè 
and Crate a are ee ine a; ws wt 


11 FRDPFACE . 
ſeries; and the whole once in ſuch a an. 5 
as neither to oppreſs ch dent with a mms 
titude ard variety of matter, nor r yet to leave 
Himi deftitute of any neceſſary helps to facih- 
tate his progreſs in iegal knowledge.“ NO 
fach) treatiſe is extant concerning the laws of 
our dm country; and even tlie Commentaries 
of Mr. Juſtice Blacks Toπνπ excellent as they 
are, „are ſtill but the work of a Private min} 
and without the ſtamp of public authority. 
The book here alluded to is commonly 
known by the name of the InsT1TUTIONS of 
Juſtinian; which, as the Proemium to them 
ſets forth, were compoſed in order to teach the 
rudiments of lam, and were divided ſo as to 
contain. the elements of all legal ference. This 
Book, together with ſuch portions of the Di- 
and Novels, as were neceſſary to make 
the tem of Roman Law complete, it is the 
bufineſsof the following Analylis to untold': 
1 381212 palin ee are to Ble found i in 
ol! + ö VIII 0 
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it, and however ill the deſign itſelf may bee 
cated,” one advantage at leaſt it is ſure of, 
which in ſuch a treatiſe 1s far from being in- 
— hat: 151 18 planned afterithe beſt 
migaen: - 0 F Gong ent 3383 
But bebäg ais Analyſis of the Civil 
| Lb: which conſtitutes the main deſign of the 
enſuing work, there is a ſecond; which is ſub- 
ſidiary to it, and may perhaps by ſome be 
— the moſt uſeful as well as intereſting 
of the two, namely, the Compariſon, which is, 
occaſionally, made between the Roman Lawa 
and thoſe of England. Something of this ſort 
was undertaken in the laſt century by the 
learned Dr. CowELL, Profeſſor of Civil law in 
the Univerſity of Cambridge, in a Latin work, 
entitled In/titutiones Juris Anglicani,; expreſſly 
compoſed and digeſted after the method and 
ſeries of the Imperial Inſtitutions. But be⸗ 5 
ſides that a ſcheme ſo forced and unnatural as 
that of reducing, throughout, the r, 
| laws of any one country to the model of thoſe 
of any other, could not but be in its original 
extremely defective, much of the work here 
mentioned is now rendered uſeleſs, and to a 
common reader unintelligible, by the abolition 


of the Feudal Tenures, with an account and 


explanation of which a conſiderable portion of 


Dr. CowtrrL's volume abounds: I could not | 


therefore reap the fruit 1 expected and hoped 
for from this performance. The Compariſon | 


4 4 


#1 


| 1 haye aimed at is of a very different nature; 
* and 7 * . 
other, important purpoſes : firſt, to point out 

an remarkable agreement or diſagreement be- 
tyween the two ſyſtems, as often as either of 
theſe happened to occur; ſecandly, to ſnew in 
how many inſtances the Engliſh law is plainly 
built on and borrowed from the Roman; and 
thirdly, to teach the younger part of my hear- 
ers how much that limited authority, delegat- 


was made to ſerve the following, among 


* 


ed by our laws to the firſt, magiſtrate of a free 
people, is to be preferred to the uncontroul- 
able power, uſurped and exerciſed by a lawleſs 


 deſpot;* from, whence! they may be able to 


Lord Lyttelton, in his uſeful Hiſtory of Henry II. relates 
4 curious Anecdote from Giannoni [l. xii, c. 1. ] with reſpect to 
the doctrine ot the Imperial law, on this point of abſolute pow- 
er; which it may not be without its aſe to tranſcribe. The 
©: Eihperor Frederic, ſurnamed Barbarofls, greatly favoured 

© the Profeſſors of the Civil law, and conſulted them in the molt 

important deliberations. Unhapily for him, one of theſe 

_  dodtors, named Martin, maintained a theſis at Roncagha againſt 

another, named Bulgarius, in which he aſſerted, that the Roman 

Emperor was, by right, the abfotute maſter of the whole world, 
1 woof all the goods of particulars, ſo that he might diſpoſe of 
«them Nie padre - This moſt abominable dodtrine he Urew 

_ <from ſome parts of the Imperial laws, and particularly fromſome 
t words of Ulpian,ll underſtood. But though his adverſary, who 


/ (4 


Was profeſſor of the Civil law at Piſa, endeavbured to vindicate 


that Jaw from the imputation of ſo deſtructive a principle, the 
4 Rien de bor Neevalted : his 6pinton Wag ended ma- = 

JA jority of profefiors; and Bartolus; one of the moſt celebrated com- 

© © mentators on the books of Juſtinian, declares it to be a hereſy to 

- *contradi@ or deny it. In conſequence of this judgment, Frederic 

* ſet up ſuch claims of deſpotic authoriry, as to raiſe in the Lom- 

4 bards, and other people of the empire, ſuch an alarm for their 

« liberties, as proved very troubleſome and dangerous to him.” 

Lyttelton, Book II. p. 206. Vol. III. SVO. Ed. But notwith- 

ſtanding the opinion of Bartolus, ſo dogmatically advanced, I 

9 E we wt en 
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form a juſt idea of the pre-eminence and ſy- 
Perio OWN con to that of 
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qe, t for myſelf I am frongly inclined; to favour the Bulga- 
** 


from che Corpus Juris Ciwilis may be conſulted. -, In the Pogoſts 


as. 


i 2 32, ay .) we have this Reſponſe of the Lawyer Pau 


23-.3-), Ex imperfecto Tfamento nec Imperatorem Hæreditatem 
aal Poſſe ER Lond eft : This Nr Lex Imperii ſolenni- 


id/as 
leges Imperatori /ubjecit, legem animatam eum mittens Wade, ; 


| Du1d Mary to make a a bo Tefta- 
ment; and yet even to theſe, we find, it was always thought the 
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by way of relieving the tediouſneſs of this long note. 
x7 In commune jubes ſi quid, cenſeſve tenendum, 
Primus juſſa ſubi: Tunc obJervantior #qui; '| ,,- + | 
Fit populus; nec ferre negat, cum viderit ipſum 
Auctorem parere ſibi. Componitur Orbe 
NXNegis ad exemplum : Nec fic inſuctere Jenſus . 

Human ED1CTS valent, ac VITA REGENTIS. + 
7 Die 40 Conſulatu Honerii, v 295 o ſeq. 

IT Princeps legibus ſolutus eff. D. 1. 3. 37. | | 
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Imperial Rome. And here it becomes me to 
acknowledge the great aſſiſtance I have receiv« 
ed fromthe Commentaries on the Laws of 
England by the elegant author mentioned 
above without which, I freely confeſs, I 
ſhould : not have executed this part of my 
work with half the advantage I have now been 
enabled to give it, when aided by his learned 
volumes. On this occaſion too I will not 
neglect to on, that ſome help has been af- 
forded me from the Notes inſerted by Dr. 
Hax RIS in his uſeful Edition of Juſtinian's 
| — which he has publiſhed in their 

original language, a with an egi 
tranſlation. 

In a few caſes I have ben ben üs Sonic 
ona of notice in the Roman Canon Law: 
ſome parts of which are very neceſſary to be 
adverted to by an Engliſh lawyer; eſpecially 
the manner of computing the degrees of Con- 

ſangumity by that law, without a knowledge 


of which no one can underſtand the doftrine 


of Deſcents, or the mode of Inteſtate Succeſ- 
ſion to an Eſtate in Lands, as ſettled by the 

regulations of our own country. And indeed 
it may be obſerved with truth of that whole 
ſyſtem, that however cenſurable it may be; 
on conſidered as calculated to ſupport an 


.. unbounded ſupremacy in the Pope and Cler- 


oy, yet in another view, as a collection of 
rules and principles ering the adminiſtra- 
| tion 


P. R E F A C k. v 
Bon of juſtice; and tlie rights and roperties 
of individuals, it merits no ſmall ſhare of 
praiſe; and, in conjunction with the Civil 
lav, certainly contributed to introduce more 
juſt and liberal ideas than had yet obtained of 
the nature of Doren eerent and the © Hong and 
order of ſociety.x 1 141% 
The incomparable author of the Coininen- 
taries ſpeaking, in his Introduction, of the 
Study of the Law, after having obſerved that 
a general acquaintance with the Roman Juriſ- 
prudence has ever been deſervedly regarded, 
even in England, as no ſmall accompliſhment 
of a gentleman, goes on to remark as follows: 
« Far be it from me to derogate from the 
er ſtudy of the Civil Law, conſidered (apart 
e from any binding authority) as a collection 
_ * of Written Reaſon: No man is more tho- 
* roughly perſuaded of the general excellence 
6 of its rules, and the uſual equity of its deci- 
<« fions z nor is better convinced of its Uſe as 
« well as Ornament to the Schor Ax, the Di- 
NE, the STATESMAN, and even the COA ]- 
« MoN' LAwWẽ VER. Theſe words are ſo 
pertinent in themſelves, and correſpond | 
ſo exactly to my own ideas of the worth and 
eee of the e Ls am here to explain, 
1 85803 that 


See the tir of Charles v. by Dr. Roberin Ya. oy L 


o# 5 


ſect. 1. art. vil: 


) 
x 
. 
N 
1 
» 
51 
{ 
. : 
© 4 
11 
. 
| 
14 
14 
[+ . 
1 
<4 
ft 
J 


: 
4 

-2 
. 


| 
i] 
7 
{4 
3 
| 
EP #3 
41 
4 
} 


re E 


— > 


r 


27 ens; 


—— — 


har in 3 remai s of his tees I ſhall 
; Is 111 Fi n ? S. : 
mtent m { kWit en 1 this  Zext, and 


9 WITS 9! If N in 1. 1 * N I 
8 1 1115 to e ucida t h an: d im- 
17 1299 Ti? FF ru 3 b 
everal ene contained 


In doin ng. tt 18 1 51 Th 3.36 35 t to "exalt the 


9 
1 


4 Dir ot 
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art has a natural connection, more or leſs re- 


mote, with « every other; ; and e ar true Fen 
of Labin far from n | making or in Inuating i 


vidiou: I and often ill founded compariſons, w > Will 
Bar to promote : a friend! dly coalition, deen 

em all. The ſimple purpoſe 1 aim at is no 
more thah. this, to raiſe the profeſſion, of w wh 


it is my lot to be the appointed guardian, tothat 


* n 


prop per degree of credit, below which I: am of 


i & z $1 


opinion. it has been unduly depreſſed ; and to 
prove that 1 it has at leaſt as near an alliance 
with all the br anches of polite literature, as any 


other that may be found in the whole family 


A, D 5 


of ſciences. | 

1, And firſt, with Wirhri to the utility of 
che Nomun Law to the ScnoLaR, It 25 
but few words to ſhew, that a ſcience ſo con- 


verſant a as this in the great principles of juſtice 


and e. uity, which diſtinguiſhes with ſuch care 
the boundaries of Tight and wrong, Which 
teaches us the ſeveral relations we ſtand in to 
our fellow creatures and the rules by which 


our own conduct muſt be regulated, which is 
founded in e nature and applies to all 


the | 
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the affairs of human ts; between, nati ation and 
nation, man and man; muſt furely be entitled 
to one of the higbeſt places in our eſteem. It 
Will be to entertain a very mean and diſparag- 
ing opinion of the venerable* monuments. « x 
ancient wiſdom. contained in the body of the | 
Roman law, to regard the rules there laid down 
for the deciſion of controverted Points, whether 
of a public or private nature, as the maxims 
of mere lawyers: : thoſe great maſters of legiſ- 
lation were as eminent for their {kill in moral 
as in legal knowledge, and the ſublimeſt no- 
tions both in philoſophy and religion are in- 
culcated in their writings. Accordingly we 
find them frequently, called, among their other 
titles, Juris Divini et Humani peritt ; z and the 
very definition of Juriſ] prudence, given by U- 
pian, * like that of Sapientia by Cicero, I is 
Divinarum atque Humanarum rerum notitia. This 
affinity between the ſtudy of law and philo- 
ſophy has impreſſed a remarkably ſcientifical 
caſt. on the Reſponſes; of the Roman Sages; 
and a competent knowledge of their tenets 
and, principles is abſolutely neceſlary j in order 
to underſtand, with exactneſs and taſte, the 
alluſions to Roman cuſtoms and manners, 
which abound in the claſſical Latin authors, 
© whether Poets or Hiſtorians. To which muſt 
be added, what will ſtill more recommend this 
Hence to the 1 e the ys of the 
3 | lan- 
Ee 1. 10, 1 4 oy * Cic. 1 Offi. L 43. N 2. 
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art cot 1 perfect 
and we Hey Point ref ſtyle, — Teh 
tongue miglut be retrieved from them, were alt 


cher Eati authörs loſt . 


If the frudy of the Civil Lavi be thus uſeful 
to the Scholar in general, it muſt be ſtill more 
eminently ſerviceable to che AcADPTMre in 
particular. It is admirably calculated to fur. 
niſh the minds of youth with univerſal and 
leading notions, relating to Natural and Po- 
fitive, to Written and Unwritten Law: it in- 
ſtructs them in the various rights of Perſons; 
whether in a natural or civil capacity; the 
origin and rights of Property; the grounds and 
reaſons of Teſtamentary and Legal Succeſſion; 
the Obligations ariſing from Proper and Im- 
proper Contracts; the ſeveral ſpecies of Civil 
Injuries and Crimes; together with the means 
of applying for and obtaining Redreſs, and of 
bringing the guilty to condign Puniſhment. 
Theſe are matters of the utmoſt importance in 
themſelves, peculiarly uſeful when confidered 
as ſubjects of Aeademical diſcipline, and no 


where more ſucceſsfully illuſtrated than in the 


Crefarean law. Then, as faid before, that it 
is written in a learned language, and bears an 
intimate relation with the Roman Hiſtory and 

Antiquities, are eireumſtane s Which recom- 
mend this ſcience in a particular manner to 
young ſtudents ; as they ſerve to place it 
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middle wa Tens 
have gained at ſchool; and the laws-of their 
own country, to the ſtudy of whiebꝭ it is the 
beſt preparation. It was probably for ſome 
ſuch reaſons as theſe, that the Civil Law was 
made one of the three profeſſions we art fap- 
poſed to follow, in both our Engliſſ Univer- 
| fities;*® and both in this place and at Oxford, 

the profits of  feveral-Fellowfhips are appro- 

Priated to the encouragement of it. A valu- 
able privilege 18 like wiſe indulged to Gra- 
— 2 in this faculty, by the ſtatute law of the 
kingdom; Doctors and Bachelors of Laws, who 
| have performed the cuſtomary exerciſes in or- 
der to ſuch degrees, being permitted (by 22 
Henry VIII. c. 13.) to hold two Benefices with 
cure; which no Maſter of Arts can do with 
out a Chaplainſhip to ſome of the Royal Fa- 
mily, or to ſome Lord, or other perſon there 
mentioned, who is entitled to have Chaplains. 

In the Univerfities alſo on the Continent, where 
the connexion between the Imperial and Mu- 
nicipal laws is much more viſible than in Eng- 


land, this art is taught, and conſidered as an 


almoſt neceſſary accompliſhment of every gen- 
tleman: and in our aſſociate kingdom of Scot- 
land, where the Roman law is of much more 
authority than with us, it is difficult, as Mr. 

e 1 obſerves 1 to meet with a 


perſon | 
ren No. 1 


1 10 ones to the CRETE on the Laws of England, 
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Cy his civil conduct. l 7 — au- 
thor laments, in pathetic terms, the;faſhion, 
that has prevailed of late, for men of birth and 
diſtinction to ſend the growing hopes of their 
amilies to foreign Academies, in order to at- 
tend lectures, conveyed, in a dead or un- 
known language, on the Civil law; ; where they 
are left at large, in a dangerous ſeaſon, of life, 
their morals and their ſtudies both truſted to 
their own direction; and where, it is to be 
feared, they often imbibe opinions in religion 
and government, neither ſort compatible with 
the generous ſpiri it of civil and religious liber - 
ty, as profeſſed in Britain. The only laudable , 
way of removing ſo diſgraceful a neceſſity, is to 
introduce a regular courſe of Lectures on the 
Imperial law at home; andat the ſame time ſo to 
contrive thoſe Lectures, as to prevent the danger, 
which might otherwiſe be apprehended, « of in- 
ſtilling falſe or arbitrary principles into, the 
mind, by. laying hold of every proper ,oppor- | 
tunity of pointing out the defects of the Ro- 
man ſyſtem; and the ſaperi ior excellence of our 
own. But a deſign of this fort can no where 
be ſo ſucceſsfully. undertaken, as at the Uni- 
verſities; where Degrees in the faculty ar e ac- 
tually conferred, and where a number of young 
ene 8: are college from all parts of the 
- N 
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ingdom, wi th the profeſſed intention 6f beling 
infiracted how beft to attain,” what is furely 
the moſt important of human acquiſitions, the 
knowledge of uſeful learning and of pure re. 
ligion. How far in the following Analyſis 1 
have accompliſhed ſuch a deſign, is not for me 
to ſay: but this I am bold to aſſert, that I have 
laboured faithfully to diſcharge the office com- 
mitted to my care; and in whatever degree 1 
may be thought to have fulfilled ſo weighty a 
truſt, T have the conſcious ſatisfation of en- 
deavouring at leaſt, according to my meaſure,” 
and to the beſt of my abilities, to contribute F 
to the general good. 
"Beſides the reaſons now alleged, whith B 
evince the propriety of the ſtudy of the Civil 
| Law, conſidered as a branch of Academical 
education, there is another, which brings the 
matter ſtill nearer to ourſelves, namely, that 
it is the very law by which che two Univerſi- 
ties of England are governed, and by which all 
civil controverſies, excepting pleas of frank te- 
nement, are directed to be decided. In the 
Univerſity of Cambridge in particular, the 
ſtatutes of queen Elizabeth, given in the 
year 1570, and the Decrees of the Senate, 
which are the eſtabliſhed rules by which our 
Academical behaviour is regulated, are un- 
intelligible in thoſe places Where they treat 


of Judicial Proceedings, and of the method of 


proſecuting Em” without a Previous ac- 
A quaintance 


quaintance wk, the. Form wm Private ſud- 
mente, as ſettled in the Imperial law. And 
were ſome of thoſe, who allo eue 0 
declame on the inutility and unprofitableneſs 
of this ſcience, to be aſked to explain the mean- 
ing of certain parts of the ſtatutes of their own 
if Was it is probable they would be found 
n a ſituation not much unlike to that in which 
Servius Sulpitius is deſcribed; of whom we 
read, that when he had conſulted the famous 
Mutius Scævola on a point of law, and was un- 
able to underſtand ſo much as the terms 
which Mutius was obliged to uſe in giving 
him his opinion, he received from that great 
lawyer this memorable rebuke, Turpe effe — 
Jus, in quo verſaretur, ignorare. + My reader 
Will excuſe me, if here I make a diſtinction: 
is one thing to have a clear and lumi- 
nous view of a ſubject throughout, which 
is the property of the true ſcholar only; and 
it 1. aer n to be Barely capable of 
00 rendering 


& 
x - * 


__ Se A 1 No. 11, iv, V. Which: compare with Chap. 
. 8 ape of the third Book of the Analyfis ; where the tec] 
nical terms, in thoſe numbers of the Ap pendix, are explained. . : 


04 The ſtory is told D. 1. 2. 2, 43. and is worth reciting. 
Servias, cum in cauſis orandis primum lecum, aut pro certo poſt M.Tul- 
_deum-ebtineret,' traditur ad conſulendum Duintum Mucium de re amici 
Jai per veniſſt: cumque eum fibi reſpondife ds jure Servius parum intel- 
dexifſets iterum Quintum interrogaſſe z et 4 Quinto Mucio reſpanſum. eſe, 
nec tamen percepiſſe; er ita objurgatum 72 4 Quinto Mucio; namgque 
cum dixifſhs. Turpe eſſe Patricio, et Nobili, et uſas oranti, Jus, 
in quo verſaretur, ignorare. Za velut contumelia Ser vius tracta- 
Jus, operam dedit Furi Ciwili det — hujus wolumina ee extant " 
religuit autem ** centum er . libros, 
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\xenderinginto Engliſh Latin word ; wich is 
i erfection of knowledge in modern 
ſcioliſts, and that too derived from no purer 


cdource, rape the! e current of à dic- 
= _ -tionary/' 0 21813 40! 

=_ 2: mented ſeem Bragg to aſſert the 
5 utility of the Roman law to the Drvixꝝ. But 


2 when it is recollected that frequent alluſions 
93 to this law, in the inſtances of Adi 
right of Citizenſhip, Slavery, &c. occur in the 
New Teſtament, and eſpecially 1 in the writings 
of St. Paul; * when it is remembered too that 
many of this profeſſion are often called to 
preſide, either as Judges or Surrogates, in the 
Spiritual Courts; and when it is further con- 
ſidered, how great a proportion the Civil law 
bears in compoſing the Eccleſiaſtical law of 

| England ; 1t will appear, that a competent 
kiltin Roman Juriſprudence is far from be- 
ing foreign to the character of a Divine; as be -- 
qualifies him to underſtand with accuracy the 
original records of his faith, to ſupport the 
dignity of his character as a Spiritual Judge, 
and to defend and ſecure the poiſon. of his 
legal dues, 5 | 64423, Ls 20 

| * N or 
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0 See the PPT of Grotius on the New Fe par- 
ticularly on the Acts of the Apoſtles, and the Epiſtles of St. Paul; 
which are full of quotations from the Civil law. This obſerva. 

tion may be extended to another learned work of the ſame au- 
thor, De Jure Belli et Pacit; which has a" perpetual reference i 
throughout to the Roman Cuſtoms and Laws, and cannot well 
be underſtood by one, WBO f is deſtitute of all knowledge i in | this 
part by learning. 
b 2 
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3. Nor will this ſtudy be leſs ſerviceable to 
the STAT khan to the Dieinc. It 1s 
impoſſible that foreign nations ffiould carry 
on their tranſactions with each other, without 
having recourſe to ſome common ſtanda I, by 

which to regulate their diſputes; and this com- 

"mon ſtandard, by the conſent of all, is the Ro- 

man Civil Law: in which the rights and pri- 
vileges of Ambaſſadors, the interpretation of 
Leagues and Treaties, the incidents of War 
And Péäee, are difcuſſed with a care and pre- 
ciſion, in vain to be ſought for in the Inſtitu- 

tions of other kingdoms. Thoſe gentlemen 
therefore, who, on account of their birth or for- 
tune, have the honour to be ſelected as proper 
perſons t to perſonate' their ſovereign in 7 8 80 | 
courts, would ſurely do well to acquaint them< 
ſelves betimes with this great medium of na- 
tional intercourſe; that they may not be liable 
to be impoſed on in their ego öl With 
ſtateſmen of other kingdoms, but be qualified 
at the ſame time to do honour to ebene 
and ſervice to their country. | 

4. It remains, in the laſt e chat we bw 
the benefit, which the Civil Law is able to af- 
ford even to the Common Lawyer. And 
here, though it be granted, that leſs of the 
Roman Juriſprudence hath been introduced 
among us, than in any other country of Eu- 
rope, and thoſe, who apply to the ſtudy of the 
Com mon n, often boaſt, and ſometimes gra- 
|  tuitoully 


A 
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tuitouſly enough „of this ditinction; ; yet, that 
ertairy parts and principles of the Imperial law- 
ave been incorporated into our own, is a fact 
too inconteſtible to be denied. The learned ö 
e in his Diſſertation on Fleta ® (a com- 
r eon the Engliſh law fo called, becauſe: | 
yan unknown author, Who was a 
1 in the Fleet, in the reigns of Edward 
II. and III. } has Meyn, that during 1 the great- 
eſt part of the ſubjection of this iſland to the 
Romans, or from the time of Claudius to that 
of Hondrius, about 360 years, it was chiefly b 
governed by the Cæfarean Jaw; within which 
interval, Papinian, Ulpian, Paulus, and others 
of the Roman lawyers, whoſe Reſponſes make 
ſo diſtinguiſhing a figure in the Patidefts, en 
ſided i in the ſeat of judgement in this King. 
From the age of Honorius, the Saxon, Da Danith, 
and Norman cuſtoms' took place, and conti- 
nued for 740 years, without any intermixture, | 
as 18 ſuppoſed, of the Imperial law. But the 
fortunate diſcovery of the Pandects of Juſti- 
nian, which was made in the middle of the 
22th century by the Piſan ſoldiers at Amalfi, 
gave a new ſpirit to the ſtudy of this art, then' 
ſank by means of the irruptians of the barba-' 
rous nations into an almoſt total oblivion, 3 in 
Italy firſt, and afterwards in every other part 
of Europe, FIR in the ſcience wee. pub- 
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licly 1 in England, 15 the famous veeitine 
Ik pe tronage of Archbiſhop Theobald," 
bo the e palace at Lambeth! li 
Ki at. b the 'Univerſity of Oxford; not long af-' 
ter Irnerius had opened a college for the fame 
 purpole at Bologna. And although the ardour 
of this. new, purſuit might in ſome meaſure be 
repreſſed by Stephen the then kin; HF "who, to 
gratify ; his own reſentments againſt the Pope, 
had by an Edict prohibited the teaching of the 
Roman Law; it was {till ſtudied with avidity 


in the ſchools and monaſteries of the eccleſi- 


aftics ,, whoſe chief and favourite employment 
it was; and from the reign of Stephen to that 
of Edward III. that is, for the ſpace of near 


200 years, Was held in great and general eſti- | 


mation. 

And! now, Who will wonder that, with theſe 
advantages, the Civil law ſhould inſinuate it- 
ſelf by inſenſible degrees into the ſyſtem of 


Engliſh Juriſprudence, and that the moſt ve- 


nerable of our Lawyers ſhould not ſcruple 
to adopt the rules and reaſonings of it, not 
only N in the courſe of their plead- 
ings, but, more de] iberately 1 in their graveſt and 
moſt {ſerious compoſitions ? The oldeſt publi- 


| e 0 the Se e law now extant 1 is that 


of 


5 JON £5 
1 1115 : 


dee the firſt of the two Diels of Dr. Hud, On the Con- 
flitution of the Engliſh Government ; where the fate and fortunes 
of the Civil Law in England are delineated at larg , „with the 
uſual elegance of _ moſt —_— Author, | | 


— 


13.8. 


_ — Intirat of the Imperial Law. 
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of Glanvil, Lord Chief Juſtice in the reign « of. 


Henry — 975 the beginning of the reface te to 
that work is a direct imitation o the Proc 


mium to the Inſtitutions of Justinian, w Bot hk 
the, words and the doctrine of. the fame bog ok, 


125 quoted hy Bracton, a Judge in "the part K 


Henry, III. in bis treatiſe de egi bus ac 92 55 
dnitus Anglizs and he perpetually uſes the 
Roman names of Titius and Semmpronjus, in 
ſtead of the A and B of an Engliſh l lawyer., 
Other authors, of name and credit, have not 
ſcrupled, as occaſion ſerved, to uſet the maxims, 


and rules of the Civil law: And, as Wood « ob- 


ſerves, * F leta and Britton, and the molt 2 an- 


cient of our writers, would look yery naked, if 


every Roman lawyer ſhould pluck ay. his | 
feathers. 
But we, are not without other more Act 


Proofs of, the actual reception of the Roman 
 lws.m Britain, The ingenious Author of 
Obſervations on the more ancient Statutes + hath. | 


ſhewn, from ſeveral inſtances, that many ideas 


of our law haye been plainly borrowed from 


the Roman. One of theſe inſtances 1 18 the 
power of the Attorney General to file Infor- 


mations ex, officio; which ſeems to be taken 


from the Civil law, where there is always A, 
public proſecutor. The denying of a Felon to. 


make his defence 0 an advocate, and not. , 


+ Page 76. Edition 2d. 
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mitting bis witneſſes to be examined upon 
bath till the late ſtatute, are other examples 
of the like nature. To theſe we may add the 
Form of Trial in the Court of Chancery, evi- 
dently; derived from the ſame ſource { here the 
complaint is by Petition or Bill, which anſwers 
0 a Label; ly Defendant: males an Anſwer 
in writing, which: contains alſo his Defence; to 
this ſucceed Neplications, Exceptions, Interro- 
gatories, Witneſſes privately examined, a Sen- 
tence, of the Judge in writing without the in- 
teryention of a Jury; and, if neceſſary, an 
Appeal alſo in writing to the Upper Houſe of 
Parliament: And almoſt all the Chancellors or 
Jadges of this Court, from Becket to Wolſey, 
chat is, from the age next after the Conqueſt 
to the Reformation, were Eccleſiaſtics and Ci- 
Mens. In Teſtamentary Cauſes, where our 
own laws are ſilent, or not ſufficiently expreſs, 
the Courts in England, which have cognizance 
of the diſtribution of the effects of perſons dy- 
ing Inteſtate, ate chiefly guided by the doc-- 
trine of one of Juſtinian's Novels. And, to 
mention no more, the Imperial law, to this 
day, obtains, under different reſtrictions, in 
the Courts' of Biſhops and their officers, the 
Courts Military, the Courts of Admitalty, and 
the Courts of the two Univerſities: in all 
Which it has been received either by the con- 
ſent of Parliament, and ſo is become a part of 
the, Statute or Mitten law ; or 28 immemorial 
| £9 | . 
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| Jable to be reſtrained by Prohibition; 


f tempted; for reaſons of their own; to int 
them into England. Nor! 18 this Aus 


England have received great improvements, by 5 


N Poſſeſſion of Goods, Stipulations, 


PR EFA HEI N 
ulage anũ wuſtom, and thus conſtitutes an in- 


ferior branch of the COmmon or Unwritten ö 
law: Every one diefe. who would excel 


in his "profeſſion, either As a Civilian! 6 A 
Common Lawyer, ouglit to 3 acquaint Himſelf 
wich che nature and juriſdictioni of theſe ſeve- 
ral courts; in order toknow exattly when they 
confine themſelves within their proper Him 
and when, in caſe of eneroachment, they: 


Still it is not to be diſſembled, that frequent | 
inſtances occur in Our Hiſtory of great oppb- 
fition made to the Civil Laws of Rome, wen. 
ever either the Crown or the Church have' a 


fairly eſtimated, any juſt objection to the 


| excellenteof the laws Memel es re 


the one hand it were a mark of fraig# ü 
nacy or ignorance to deny, that the laws of 


e from the Roman; yet on t 


other hand it ought alſo to be cönfelled, it Was 
a wiſe caution of the Barons to prevent theſe 


foreign laws from acquiring too great an au- 


thority; particularly in matters of that high 
nature, relating to government and the liber- 
Rl of the ſubject. Again it muſt be owned, 
at many of the Roman uſages, ſuch. l 
very, Adoption, the Power of a Father, Sub- 


and 
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and ithe like, arg entirely unknown With us, ; 
and ſome of them abhorrent from the free and 
| liberal-ſpixit of our conſtitution, But, with all, 
theſe, deductions, it may ſtill be maintained 
with truth, that the Civil law is well deſerving 
of the praiſes, which the learned of all = 
tries have beſtowed upon it, on account, of its 
om inherent perfections, Nor, have I the 
ſmalleſt; ſeruple to aſſert, that the ſtudent, 
vho confines himſelf to the inſtitutions of his 
qyun country, without joining to them any ac- 
Auaintance with thoſe of Imperial Rome, will 
never arrive at any conſiderable ſkill in the 
grounds and theory of his profeſſion: though. 
he may perhaps attain to a certain a 
readineſs in the forms and practical parts oi 


8 14 


| that enlarged and — idea + it, by which 

it is connected with the great ſyſtem of Uni- 
verſal Juriſprudence; by the knowledge of 
which alone he will be qualified to become a 
Maſter in this art, and capable of applying it, 
as an honourable means of ſubſiſtence for him- 
ſelf, and of credit to his country. 

Before I conclude, I beg leave to intreat the 
eandovrs o thoſe of my readers, whoſe ſuperior 
; .  abllities 

* 80 at leat the 8 Author of the Commentaries, ſo 
often quoted in this Preface, ſeems to have thought; when he 
recommends it to the ſtudent, in order to qualify himſelf to en- 
ter on the ſtudy of the Engliſh ] laws with advantage and reputa- 
tion, firſt of all to impreſs on his mind the found maxims of the 
law of Nature, the beſt and moſt authentic foundation of human 


laws, and then to contemplate thoſe maxims reduced to a practi- 
cal ſyſtem in the laws of :mperial Rome, Introduction, 9 1, 
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abilities may enable them to aſcove any ma- 
terial errors in the following Analyſis; and to 
aſſure them, that whatever miſtakes are pointed 
out to me, they ſhall be rectified with thanks, 
in a future Edition. Nor ought I to omit the 
opportunity, now afforded me, of expreſſing 
my grateful acknowledgments for the many in- 
ſtances of encouragement received from thoſe, 
| whoſe approbation I am moſt ambitious to 
- procure ; and for the attendance, with which 
my Lectures have beeri honoured by perſons 
of the higheſt rank and fortunes in the Uni- 

verſity. I have no intentions, at preſent, to ob- 
trude myſelf on the public by any further at- 
tempts to illuſtrate the Civil law: The plan, 
which I had formed on my firſt entrance on this 
| ſubject, is at length completed: it now re- 
mains, that I return to thoſe more ſerious and 
important ſtudies, to which I had originally 
devoted myſelf and miniſtry, and from which 

(for I know not what ſhould hinder me from 
confeſſing it) I ſhould never have diverted, oo 
from profe Mon rather t inclination. I 


In this fecond Edition I ra prefixed to each 
Chapter a liſt of the Books, by conſulting 
which the ſeveral propoſitions may be explain- 
ed; and have made ſome. other additions and 
cee dene which I hope will contribute to 
25 een ee of the © whole. W 
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Book I. 
The RIGHTS of PERSONS. 


The Roman Civil aud Canci Laws, and their Authority in England. che Is 
The Nature of Law in general; and the diviſions and parts of the Civil Law, II. 
The Objects of the Civil Law; wiz. 


CI. The Rights of Perſons; conſidered 8 . 
1. Life: h 
I. in their Natural capacity; with regard to oF 2: W. 
3. S. 
In. 5 their Civil capacity; with regard to * WM 
| 5 5 Freemen; who were T2 1 
N | t. Liberty : under Libertini, 
; 4 1 | which o 
ö . 2. Slaves; who were 4 10 our, 
8 2. Peculiar. III. 
I, Civ es. N 
2. Latini. 
2. City: under 1 I, Citizens; who were 8 3. Talici. 
3 1 a Ae 
« 2. Strangers; ; called Haſtes . Peregrini. IV. 
1 I, Patres-Familias; V, 
. 1 and the M 
| | Power of a Father; F 1 
B 7 ns weabiin, t VIII. 
{ | which of 2, Filii-Familias, 1 _ 
ES : . Gunrdiangz | 
. 1 ö . Tutela, 
1 Guardianſhip: divided edinto © 
5 — L 2, Cura. IX, 
| - Un. in their Artificia! capacity; -AS Univerſtates or Corporations, X, 
J II. The Rights of Things. Book IL, 


WS, 


ILL Ado. Bock I, „„ 


. 


PE 


m which are conſidered 


I. Extra Patrim 
I. Their Kinds: viz. 4 ths 8 85 


II. In Patrimonio, 


. Ricnns of Turincs. 


Chapter 1, 


II. The Rights to be acquired in them: under which of 


(I. Property in Poſſeſſion: acquired by 
- I. The Law of Nature or Nations: 


| | in Things os pont by 9 f. f 
2. in * 1 
by a Man's del; or or 5 orhers under by 
the Peculium of a Son 
II. The Con Law: 


* 


4 


L 


2. Donati 2 Prbper. 
ET, * 2, Improper. 
1, Teſtament : 
under which 
by J 2, Law. 
4. Arrogation. 
5. Bonorum Addictio. 
ction of Goods. 
— C7. Ex Senatw-Comſulto Claudiano, 
I. Property in Action: XIII. which atoſe 
CL Contracts, Pro | 
minate, XIV. 


+; Real: 


3. Succefion: 


— 


2. verbal | 1 


— *— 


4. Nominate: 


WET,” 7 


11, Contras, Improper: 
f 


N 


3 the Obligations from 
| : » expires by V 


+. Peculiar to bone only ;, 38 f 


u. Offences, Proper: XXI. j 


IV, Offences, 
2 Improper: 


3. Tradition 


Uſucapion A ? Preſcription. : . 


. X. 
3. Bonorum Poſſio. 


1 


4. Conſenſual: 0 


2, Rapina. 

3. Damnum,” XXIV 

4. Jrjuria.. 
1. Erroneovs Sentence. 

2 Things Thrown or Poured from a Houſe. 

3, Ewe Hung or Placed ſo as to be dan 
+ Things Stolen in a Ship or Inn. 


1 
7 


II. 


s power: under which of 


1. Military. 
2. Pagan. 


IV. 


| v. 


VI. 
of 


T, Legacies, VII. 
2. Fidei- commi qu. VIII. 
XI. 


XII. 
from 


1. Mut uum. 

2, Commodatum. 
3. Depofitum. 

1. Stipulation. | 


2. Fideutſioh. 


I, Emptio vendirib. 
Locatio Conduit. 

3, Empbyt eus. 

4. Societas. 

5 0 Mandatum. XVII. 


3. Literal, XVII. 


C1. Negotiorum io. 
z, Tutela, T_— 
3. Rei Communis Admir:iſtratio. 
4. Hereditatis 4dminiftratio. 
5. Hereditatis Aditio.. 
6. Indebiti Salut io. 


e Proper and Improper, being 


XIX. 


t. Solution. 
nſation. 


ovation, 
1. Acceptilation, 
2, Mutual Conſent. XX 


I, Furtum. XXI ; 
XXI III. 


XXV. 


XXVI, 


x 
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K 


: Book ul. 


9 
AcTions. BRI : 
In which are conſi dered ; 93 
I. Their Kinds: vx. 5 3. 
I, Real. | | 
1 2. Perſonal. 5 du 
3. Mixt Chap L wv 
1 4. Ariſing from the — atten: te 17 
5. Noxal. II. 
1, The Actor and Reus themſelves, 
6, Brought by [ 7 
2, The Proftors of each. III. 
; 7. Perpetual. 8 1 B þ f 
1 | 8. Temporary. E 1 
* 1 a 1, to Heirs. | 
9. Deſcending * againſt Heirs. IV. 
. Peremptory. 
| 10, Exceptions 2, Dilatory. V. 
Li, Extraordinary, or Interdicts. 


1. The Oath of Cal , 
The Frequency of which was Reftrained by 11185 2, A Pecuniary Mule.” 


al Infary, n. 
The validity of which j 1, as to the Matter of — by the Magiſtrate. 


a 2. as to the Matter of Fact, by the Jud 2 
n to os Form of Private Judgments: under * — 1 8 n. 


| 1. Vocatio in Jus. 8. Conteſtatio Litis. 
| 2, Poſtulatio et Editio Aftionis, 9. Oaths of the Judge and Litigants, 
3. Vadimonium. 10. Froots. 
0 4. Intent io Actionis. | 2, Diſceptatio Cauſes 
5, Exceptio, | 12, Sentence. 
| ö. Datio Judicis. 13. Execution. 
7. Satiſdationes. i 14. Appeal. IX. 


II. The Courts in England, in which the Civil Law is uſed: vix. 
r. Courts Military. 
2, Courts Maritime, 
3. Courts Eccleſiaſtical. 


4. Courts of the Two Univerſities. X. 
In the two laſt of which the Proceeding is by 
1 Cation. 7 Deion Allegation. 
| 2, erm to Propound a i 
| 5 3. Conteſtation of Suit. g. Term to Conclude. i Things, 
4. Perſonal Anſwer-of the De- 10, Informations, | 
| fendant. 11, Sentence. | 
5. Term Probatory. | Fw 33 | 
6, Proofs. | | Appeal. XI. 


III. Public Judgments : which related to the — of 
890 1, Leſe Majeſty, or Treaſon. 
2, Adultery. 
{| 3. Homicide. 
4, Parricide. 
5. Crimen Falſ. 
6, Public an Private Force. 
7. Peculatus. 


8. Plagium. 
9. Crimen Repetundarums 
10. Ambitus. | 
11. Crimen de Annona. 
12, Crimen de Refiduis. XII. 
In which the Courſe of Proceeding was by. 
- 1, Vocatio in us. 7. Proofs. 
R 2. Poſtulata Facultas deferendi Nomen · | 8. Defenfio et Laudatio Rei. 
3. Delatio et SO Nominis- 9. Atto Secunda. 
4, Citatio Rei. 10. Mifio Fudicum in Confliumn, 
5. Sortitio Fudicums ** 11. Sentence. 
6. Actio Prima. ö 11 12, Execution. 
Kt: ſometimes, in Judgments of the People, b 
t. Diei Dictio. R Jud 4. 33 7 
8 1 2, Citatio Rei. | 5. Defenſio Rei. 
3. Accuſatio. 6, Populi ve! Plebis Sufragia, XIII. 
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ANA L. YS. 1 8. 


O F THE 


ROMAN CIVIL LAW. 


BOOK THE FIRST. 
Of the RIGHTS of PERSONS. - 


a» CHAP. I, 
Of the ROMAN CIVIL ond CANON Laws, 
and their Authority in ENGLAND, 


| Dig. Lib I. Tit. z. pr. 5 1-14. 


Duck 4% U/u er Aut boritate Juris 


Ciwvilis Romanorum. 
— ad Inſtitutianet 


Mini ansas. Præcognita juris. 


Heineccii Antiguitates Romanæ. | 


Proemium. 


Proemium. 
Taylor's Elements of the Civil 
Law. Introduction. 


—Elementa Furis Cieilis. | 


* » Ecchfcaftical Law. Pres 

ace. 

Dr. Hurd's firſt Dialogue On 
the: Conflitution 1 the E 2100 


ps Nn... 1 85 


I. 2 Syſtems of Ra Civil Law. be- 5 
fore the age of the Emperor Juſtinian, were 
4 theſe. 1. LEGEs REGIA; collected by Pa p- 


RIUS. 2, LEGES DECEMVIRALES, or the I 


the XII Tables. 3 


ws of 


Jus Civile FLAYVIANUM ; to 


which the Jus Cavite LIAN UN was a Supplement, 


4. EpicTUM PERPETUUM JULIANI.. 
CopEs of GREGORY, HERMOGBNES > an 


32 
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The 
THE- 


2. The 


— — EAT Ore en + 1— 
. 
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— Fo yes. ws 9 
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| 
1 
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1 
: 


1 


8 995 woe ern 2 A. 5 
2 e aprt IVIL Law, 48 Ae 


Joris, conſiſts of four. Parts. 1. The INS T- 


IONS. 2. FE DESESTY or PAN DE TS. Fe: 
Cont. 4.1 on | 
3. The ECCLESIASTICAL, or CANoN LAW i is 
chiefly-comprized 1. in the DECREE. 2. in the DB- 
Pn The Decree has Three Parts; namel 
PDiftinetons. 15 Cauſes. (3) a Treatiſe cofi 1 


: la Conſecration. The Decretals alſo are in 


Three Parts; namely (1) Gregory's Decretals in Five 


Books. (2) the fixth Decretal. (3) the Clementine 


Conſtitutions. The EXTRAVAGANTS, of John 
XXII. and other later 1 were added as Nov EL 
A to, the reſt, Ts % 

* 95 The 


It may not be amiſs, for the fake of Beginners, to explain 
here the method of guoting the ſeveral parts, which now compoſe 
the Cox pus URIS | 4% Foy Civitis, The INsT1TUT3ONS A are 
centained-4n SS Books: each [Book is divided into Titles; 
and each Title into Paragraphs; of which the firſt, deſcribed 
by the Letters pr. or princig: is not numbered. The 
BicksTSs or PAN DBE rs are in Fifty Books: each Book is diſtri- 
buted into Titles; each Title into Laws; and, very frequently, 
Laws into Paragraphs, of which the firſt is not numbered. 
The Cop is comprized in Twelve Books; each of which is 
divided, like the Digeſts,” into Titles and Laws; and, ſome- 
times, Laws into Paragraphs. The NoveLs are dillinguiſh: d 
by their Number, Chapter and Paragraph. | 

The old way of quoting was much more troubleſome, by 
only mentioning the Number, or initial Words, of the Para- | 
graph or Law, without expreſſing the number either of Book 
or Title. Thus 9% 8 12. Inſt. de Nuptiis means the 12th 
Paragraph of the Title in the Inſtitutions de Muptiit, which 
Paragrap beg ns wich the words 157 adverſus; and which a 
modern Civilian would cite thus, I. 1. 10. 12. 80 1. go. D. 
44 R. J. ſignifies the zoth Law of the Title in the Digeſts ge 
Regulis, Juris 2775 ts 18 modern way, thus, D. 50. 1 
30. 1 59 7. Turefur. means the! 3d Paragraph 

of th . 0 or of the "Tit in the Digeſts + Furejurands : 
of he Fl, B. 12. 2. 5, 3. And here note; that the Digeſts 
are ſometimes! referred to, as in the laſt inſtance, by a double <5 
and at other times by the Greek N om. 
+ The method of Wage the Leer Canon Law 18 as 
Flows The DECREE, as above, conſiſts of Three Parts; 


which the firſt contains No — each * 
Ty | 


148 1 5 

4. The Canon Law of ENGLAND comprehends, 
beſides the collections of the Roman Pontiffs, LR- 
being ſub-divided into Canons: thus 1 4%. c. 3. Lex (or 1 4. 
Lex) is the firſt Diſtinction, and zd Canon, beginning with the 
word Lex. The ſecond part of the Decree contains 36 Cauſes; 
each Cauſe comprehending. ſeveral Queſtions, and each Queſ- 
tion ſeveral Canons; thus 3. qu. 9. 4. 2+ Caveant is Caule the 
3d, Queſtion the 9th, and Canon the 2d, beginning with Caveant. 
The third part of the Decree contains 5 Diſtinctions, and is 
quoted as the firſt part; with the addition of the words 4 Con- 
ſecratione, thus de Conſecr. uiſt. 2. can. Quia corpus (or can. Quia 
corpus 35, diffs 2. d. Conſecr. ) means the 2d Diſtinction, and the 
zyth Canon, of the Treatiſe de Con/ecratione, which Canon be- 
gins with Quia corpus. %%% : 

The DRCRETALs are in Three Parts; of which the firſt con- 
tains Gregory's Decretals in 5 Books; each Book being divided 
into Titles, and each Title into Chapters: And theſe are cited 
by the name of the Title, and the number of the Chapter, with 
the addition of the word Eætra, or the capital letter X; thus 
c. 3. Extra de Uſuris; is the 3d Chapter of the Title in 

Gregory's Decretals, which is inſcribed ge Lſuris; which Title, 
by looking into the Index, is found to be the 19th of the 5th 
Book. Thus alſo c. cum contingat 36. X. de Office. & Pot. Jud. 
Del. is the 36th Chapter, beginning with Cum contin gat, of tue 
Title, in Gregory's Decretals, which is inſcribed 4 Officio et 
Poteſtate Fudlicis Delegati; and which, by conſulting the 

Index, we. find is the 29th Title of the iſt Book. The My 
Deeretal, and the Clementine Conſtitutions, each conſiſting o 
5 Books, are quoted in the ſame manner as Gregory's Decre- 
tals; only, inſtead of Extra or X, there is ſubjoin'd in /exto or 
in 6. and in Clementinis or in Clem. according as either part is 
referred to: thus c. Si gratro/e 5. de Reſcript. in 6. is the 5th 
Chapter, beginning with Si gratigſe, of the Title 4 Ręſcriplis, 
in the 6th Decretal; the Title ſo inſcribed being the 3d of the 
1ſt Book: And Clem. 1. de Sent. et Re Fudic. (or de Sent. et R. J. 
ut calumniis. in Clem.) (or c. ut calummiis. 1. de Sent. et R. J. in 
Clem. ) is the 1ſt Chapter of the Clementine Conftitutions, under 
the Title de Sententid et Re Fudicatd ; which Chapter begins 
| 1 Ut calumniis, and belongs to the xith Title of the 2d 
The ExTRavacanTs of John the 22d are contained in 
one Book, divided into 14 Titles: thus Extravag Ad" Cond!- 
torem. Job. 22. de V. S. means the Chapter, beginning with {7 


Conditorem, of the Extravagants of John 22d; Title, d Perborum 
Significationibus. Laſtly, the Extravagants of later Popes are 
7 called Communes ; being diſtributed into 5 Books, and theſe again 
into Titles and Chapters: thus Exrravag Commun. c. Salvator. 
de Præbend. is the Chapter, beginning with Salvator, among the 
Extra vnganies Communcs; Title, dr Præbendis. : | 
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1 x 
80 And PROVINCEAL: Cena l And ſo 
A Wis revived here before the ftarure af 23 
H. C. 19. and is not repugnant: to the Com- 
- gon. [2s ho . Laws and che Law concern- 
| s Prerbgative; is ma peta * be 
Ree 889 85 ie author of Parliament. ve T 
15 Canons made in England im BY and 
DENG Erin in Parliament, ſo far as 275 are 
agreeable to the ancient Canon Law, bind the Tairy'; 
lo fat as they” Sein new regulations; are Ding 
on che Cle only. 
6. The fate 5 Wenns of che Civil Lau in 
EvnoFi, and t in ENGLAND. | | 


8 41 , "ENT. 
"= 1 . * ? 


Mi CHAP. U. 


& Law in general; and of the FRO nd 
parts of the CIVIL and ENGLISH Laws. : 


bi LIE TN Il. .. Grotius de Jure Belk cr Paci. 
Dig. Lib. I. Tit. 2. . Lib. I. C. I. 
it. 3.4. Rutherforth's 971 N 
. Hoppii Comm. Lib. 1. Tit. 1.2. ral Law. Vol. 1 Ks... 


 Heinecc. aw Rom. Lib. I. Blackftone's Commentaries on 
i . tte Laws of England, Intro- 
I . c. Lib.x.Tit.2. f | GER IS DS | 
. Inſtitute of the Civil | FO. 

| Introduction. , 50 $- ER 
Tad 5. E Civ. Law cart, ee 
by Sen? obt; Public and 

= — Pontificial Law; 

ee n Law of Na- | 
ture, Law of Nations, Civil © 

Lau? Lex, Plebiſcitum, Sena- 7 OR H 

'& rr. Coſſulum, Prætor dict, 8 N 

: Reſponjſa Prudentum, Imperial * 
- 7 1 N Se. 7 
L. IUISTICE is a, dilpoſtion of mind to n 
to every one his Right. RIGHTS are per- 


eerie From che idea of Right is uced 
"git of. OBLIGATION. | n 


Au. Tau is 2 rule or ation, preſcribed by. 
| authority. - 32367 JO! 
125 3. All 


4. The Roman People, hen aſl 


t 30 | 
. Al J. a5. is NaTurAy ar JMe71TÞ TED. 855 
ppm” = manner the Law of. NATURE, -the L 
 NaTronSyand CIvII Law, are een 
each other by the Roman Lawyers. RI We? 


Laws, were divided ee Ways, into pk were 
called  CURI A. CENTURLE, TxIBUS tj Thelt 


aſſemhlies were denominated GOMTTIR: bon | 


CENTURIATAjAERIBUTA. 


5. The Roman Civil Laws are of 0 "kinds. 


| 85 WRITTEN. 2. UNWRIT TER. e 
is either PUBLIC or PRIVATE. FRE. | 


6. Of the WRITTEN Law there are fix parts. 
1. LEX. ” PLEBISCITUM. 3. SENATUS-QON= 


 SULTUM. MAGIsTRATUUM EDICTA.. 5. 


RESPONSA PRUDENTUM. 6. PRINCIPUM PI A- 


CTA. 


7. Lex is, what was enaRed by the whole body 


of the Roman People, aſſembled at the Cumitia 


— 


Curiata or Centuriata; at the recommendation. of one 


of Ns reater Magiſtrates. 
PLEBISCITUM is what was enacted by the 


Pickin aſſembled at the Comitia Tribute, at the 
recommendation of a Plebeian Officer, the Tribune. 


9. The Method of paſſing a Law among.the Ro- 


mans was 1. Putting it in Writing at home. 2. Com- 


munication of it ts the Senate. g. 'Promulgatian. 


4. Recitation at the Comitia. 5. Interceſſion by the 
 Tribunes. 6. Sortitio, or determination by Lot of 


the Order of Voting, among the Centuries and Tribes. 
7. Rogatio. 8. Voting for or againſt the Law, per 


Tabellas. 9. Suffragiorum diremptio. 10. Confirmation. 


10. SENATUs-CONSULTUM is a Decree of the 


Senate, concerning ſuch Things as were committed to 


their Juriſdiction; which had not properly the va of 


Law, unleſs confirmed by the People. 


11. The Method of making a Deprer of the 


Senate was 1. Propoſing it by one of the Conſuls, or 
the Prætor; which was called Relatio ad Senatum. 


2. Rogatio. 3. Von for or the Decree, per 
N Di 


| 
= 
| 
| 
| 


fi) 


Di[ceſſionem.”” 4. mn wi Decree in waiting. 5. 
Cpntrmation 


ANU 
"_ 12.5-MAGLSTBATUUM, EpzeTA are Edicts of 
the Prætors and Ediles; which together made, up the 
| You / Galled: "Jus. Hanorurium. * 4 90 
13. RES rNSA PRUDENTUM. are Opinions 
thoſe, to hom it was permitted to anſwer, authorita- 


_ tively on matters of Law. Theſe, collected together. 


Wer called, emphatically, Jus Civile 5a Tüngabk 
14. PRINCIPUM PLACITA. are -Conſtitutions 2 | 
ae Roman Emperors. Theſe were 1. General. 
Special. The General were (1) Epiſtol. (2). De 
ci, 0 3) Edilla. The Special were called K 
E77 e WE, PAS LEM 
15. The: . Law is Cosrom.. 8 
156. The Laws of ENGLAND are alſo of two 
kinds, 1. The WRIT TEN or STATUTE Law. 2.The 
UNWRITTEN or COMMoN Law. 
17. The ECCLESIASTICAL Law of ENGLAND 
is compoſed of the CIVIL, CANON, COMMON. and 
STATUTE Laws. | 
918: EQUITY is the correction of the Written 
Law, when, on account of its generality,. it is too 
. 4 or defective. | 
The OBJECTS of. the Givi Law are 1. the 
Ris ts of. PERSONS: II. the Rights of THIN Gs. 
III. AcT1oNs, or me] Mans al wachen by Eaw | 
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27 PERSONS in Sperl; and . Fl K EER 
Faint Ns ede 

OT" and HAY 3 8 ore 271 8 . 
map r. T 18 1-114, Gichnle Pen att 


Hoppii Comm. 1 I. Tir 3-8. C. V. 27, 29, 3 30% XXII. 
Heinecc. 4; R. Irit. 5 4g 91. Lib. III. C. VII. 


R therforth's I. | 
Wood's 22 Civ. Law Book | Vol. 1 . "Ch. a of Nath 8 


rn Woods Tnftitute of the Lawi of 

2 des Loix. Liv. XV. a England. B. I. Ch. . 

es Perſanes. Lett. 118. Black ſtone- s Comm. B. J. Ch. 
Tyler E. of Civ. Law, art. 14. B. II. Ch. 6, 

Perſons and Serwitude, __ © Sullivan's Lectures on the Feudal 

| © | and ngliſb Laus. Lect. 24. 25. 

oO berval ions on the more ancient 

I 3 111 3. 1769. CR 4 

8 5 3 ttelton's Hiſfory o 

e eee 3 og en, en, Hr of 

e ERobertſon' dee Chorla V. 

3 1 Vol. I. Note ix. f 

ii att. tc  Hargrave's Argument on the 

rat aire ns  Sommer/ſet, . a N. 
e 2 | Lond. 25 | 
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JERSONS are Load e in their Ms 
; TURAL or CIVIL capacities. . 
2. Ming their NATURAL capacity, they are I 1 
dered with regard to 1. LIFE. 2. Sex. 3. AGE. 
3. In their CiviL capacity, their State 1 is denomi- 
nated from a reſpect to 1. LIBERTY. Z. CEP. 
FAMILY. * 
4. The firſt diviſion of 8 in a Civil conſi- 
deration, is into FREEMEN' and SLAVES, 
. SLAVERY, in the Civil Law, had three Origins. 
1. Captivity in War. 2- mth. 2... The va of a 
Man's ſelf to another. None of theſe are juſtifiable 
_ cauſes of Slavery. 


6. Ariſtotle's 1 of Natural Slavery is 
e 


7 SLAVES 


11 


7 
1 
[ 
, 
N 
0 
4 


(ni) 

nj $rAves were 1. Ordinary. 2. Tecular, other- 
wile ee 100 & 03 Wodan W 5117 328 
81 Th _ of Maſter over kis Slave conſiſted | 
in three"thi 1. He could put him to death, 
2 He could transfer him, by ſale or gift, to whom 
he pleaſed. 3. eee N the ne” eee be- 
longed! to his Maſter. / 1 8850 

ZI peer was greatly abridged by: che lar 
| Eimperors. ERS L 10.8991 244. 

10. The decline of Domeſtic e in Furope 
was greatly owing to the Chriſtian Religion. Thu 
'Bap tifm of E Heathen Slaves makes no 2 ration in 
their Civil Condition, | 

11. FREEMEN were 1. INGENU1. 2, Live TIO. | 

12. The Condition of the MorhER determined 
' the State of her Child, as to Freedom or Slavery. 
13. The Law of England differed in this reſpect 
from the Civil Law. 

14. A LIBERTINUS was one, ws from a ſlave 
became free by MAanuMisslon. The Rights of 
the former Maſter to the ſervices of ſuch a perſon 
. called Jura Patronatiis. 

5. By the ancient laws of Rome, Liberty could 
at be conferred three ways. I Cenſu, 2. Fe. 
3. Teftaments. _ 1 

16. Other lefs ſolemn ways of Manumiſſion., pere 
afterwards introduced by the Roman Emperors. 

The ſeveral ways 185 Manumiſſion did not all 
60411 the ſame degree of Freedom: But the Liber- 


ini were of three ſorts. 1. Cives Romani. 2. Latini 
ve Funiani. 3. Dedititii. This diſtinction was abo- 


Bhes by Juſtinian. _, 
he Lex Alia Sentia which reſtrained a 
Maſter from manumitting his Fuuves in certain caſes; 
and the Lex Fuſia Caninia, intended to limit Teſta- 


mentary Manumiſſions; and the alterations in theſe | 
Laws by Juſtinian ; explained, 65 | 


"Bip: VILLENAGE, as formerly known in England, 
was a ſtate little better than Slavery among the 
Romans. The ſubjects of this ſtate, if males, were 

called 


« 9 ) | 
called VILLEINS:z if females, Nxirs. A, Villein 

was either regardant to a manor, or ix groſß. ions 
20. V illeins might be: enfranchiſed by Mau- | 
Mission: Which was 1. Expreſs, 2. Implied. 


21, Copyhold Tenures, now ſubſiſting in 
land; are deſcended from the ancient Villenaj Fog 


22. Villenage, though | never formally. 


any ſtatute, was, at; laſt, inſenſibly, forgotten. 9 

23. The revival of Domeſtic Slavery in A den 
affords no proof, that the r —— | 
Slavery e agent. * RoW: lerfebi 


CHAP. IV. 


Of CiT1ZENs ond STRANGERS; Narivzs 
and ALIENS; & the Rowan and ages 


| Laws. 


Heinecc. A. R. Conde Blackſtone 's Comm. B. I. 0. | 
Libri Primi. 10. | 1 
Grandeur et Decadence des R- 


mains. Ch. 9 
Wood's Inft. of ?Civ. Laswv. B. I. 
Ch. 2. 


H E ſecond diviſion of W in a 2 Civil 
1 Is into CITIZENS and STR A A- 


10 


ere 


CIALES. Thoſe who neither Pac to the city 5 


of Rome, nor to any ſtate ſubject to he Rom. 
were called Hos TES and PEREGRINL.”, 
3. No one could be a citizen of Rome an Ae n 
other city, at the ſame time. In what ſenſe St. Paul 
is 4 1 Lanes an citizen e Rome and Tar- 


ſus, 
4 4. By 


r 
Is 2 u Gorffeen of Fs Emperor, Antoninus 


r es Of a Roman Citizen were 
Sn on Ep Toes inhabitants of every part of the 


Roman Empire, who were INGENU1: And the fame 
Privileges were. afterwards extended, by Juſtinian, to 
the LIBERTIN I. 
5. Of the ſtates ſobject to he! Sb Kali” | 
ſome were MUNICIPIA, others, PREFECTURE, o- 
thers CoLoniz. . 

6. Of NATives, ALIENS, and Drxrzrxs, by the 
laws of England. Of che droit d aubaine or jus * 
naſils, as practiſed it in F rance. i 


c . A P. v. 
Of the Pow ER of the FATHER. WEN 
Inſt, Lib. I. Tit. 9.12. _ _ Grotius * B. 6r P. Lib. I. 


Hoppii Comm. Lib.I.Tit.g.12. Ch. 
Heinece, A. R. } Lib. I. Tit. Wood's yp. of Laws of Eng- 


| SEG 9-12. land. B. I. Ch. 6. | 
Wood's Inf. of Civ. Law. B. I. Blackftone's Comm. B. I. r. 
Ch. z. | 16. 


Ejprit des Loix. Liv. V. Ch. 7. 
Liv. VII. Ch. 10.11. 

Ta lor *s El. of Civ. Law. art. 5 
1 Power of the Father. LOOSE LH i \ 


| HE third diviſion of 8 in Civii 
1 capacity, is into PATRES-FAMILIAS and 
F{2108'FAMILIAS. 4% 
Io 425 The reciprocal duties of Parents and Children, 
the Civil and Engliſh la wwe. | 
3. The POWER of a RoMAN FATHER conſiſted 
in three things. 1, He could put his child to death; 
Which power formed a domeſtic tribunal in each fa- 
mily” 2. He could ſell him three times. 3. Whazever 
the Son acquired belonged to his Father... 
4. The ſteps, Þy Which . reduced by E 
te Roman Emperors, e RB 
© The 


FE 1 5 | | 
at a eat he Pt i 0 Civil 


21hf;fi red E 
Dear thof cit der k et Fatheror Son, put an eva te to he Pan 


oteſtas. | on 
6. If the Father was taken captive, his power was 
ſuſpended during his captivity, and on his retutr 
1 b what was called Jus Paſtlimini. 0 \ 
The F atller could put an end to his power by 
ere Aro» the HRS made in this 'Ce- 
| 7 . 725 | 
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CHAP. VL x6 
e Of MARRIAGE. | | 
c B. & P. Ib. . 


Hoppii Comm. Lib.T.Tit.1o0. Ch. V. 
Heinecc. A. R. J Lib. I. Tit. Rutherforth's Ty of. Nat. Law. 


— Z. J. C.) 100 | Vol. 1. Ch. 15. 
Wich. Inſt. of So Laws B. ants 11 5 of Laws of Bugs 
3 1 | and. 
5 des Loix. Tis XVI. Burn's Fed. Roo Vol. II. pe | 
lor's EI. of Civ. Ne art. 1713718. Ed. 470. Title, 
__ Jo, Wills, 
5 330! 20 Y | Bl ackſtone's Comm B. Þ Ch, 
ds 


T wn E. Patris Plrthas © was Raja thee” way 

* 1. By Iawful MARRIAGE. 2. By LEGITIMA- 
TION. 3. By ADOPTION. | | os nt 
2. NP TI and MATRIMONIUM were ichen. 

The SoLENNES NUPTLE of the Romans were com- 
pleted FAR RN, CoEMPTIONE, UsU: and might be 
diſſolved DIP PARREATIONE eee 
USURPATIONE. 
3. When the Marriage: Contract i is Ga to be form- 
ed by CONSENT. alone; it was ſuppoſed to be ſuch a 
Conſent, as excluded, not t only Error and Fraud, but 
TE and Fear. 78 

4. IvrpeDIMENTS to a juſt Marriage) by the Ro- 
man. Law, were 1.  Non-conſent of the Parent. How 


tural ce fects, of EY Body. "Ei 18 xz 
Affin is; DODIITAY EV SELLLHERES KL 11 i | 
6. iy. SIe, DAS A 


= The Rules for computing Dzoannsecr: ol aA 
Conſanguinity, in the RlIGHTr ae e „ 5 
3 . 8 q 


ED 1920 51 39 7 1 
| N . 1 i. 
| 6. GENERAL pte concernis e ro- 
hibited on account of Conſanguinity and Affinity: 
« All ſuch as are Real Parents and Children to each 
* other, or in the place of Parents and Children, are 
forbidden to marry together. ö 
7. In the RIGHT line, Marriages were prohibired | 
W whether the relation of parent or child 
were derived from nature, or introduced by adoption, 
and that diſſolved. | 
** In the OBI dux line, Marriages of Brothers and | 
| rs, of the whole blood or half, natural or adopted, 
whilſt the ado op continued; as alſo of Uncles and 
Nieces, and of Aunts and Nephews, were forbidden: 
but from the time of the Emperor Claudius to that of 
Conſtantine, the marriage of a Brother's daughter had 
been allowed. 
2 The Marriage of a Great Aunt, or the widow of 
a Great Uncle, though forbidden by the Roman, is al- 
lowed by the Engliſh laws. | 
10. The Marriages of firſt Couſins, which, at die. g 
ferent times, had been both allowed and forbidden by. 
the Emperors before Juſtinian, were Þy Ain declared 
to be lawful. = 
11, Marriages in the RiGuT line were forbidden 
on account of Affinity no leſs than Conſanguinity. In 
the OBLIQUE line, the old Roman lawyers compared | 
Affinity with Ado p90, and made the ſame rules gp- 
vern ck but Conſtitutions of the Emperors 
28 marriages of habit related by * in this 


ar Lbs ; = 
* n 
'&. A — 
x 


12. com- 


(, 23; )- 


12. 2. Comprivi 7 W by former marriages of, 5 


a e | Life, mig together 1ns\// .- 
13. J be proh tions of 97 Mara „ Ol account of | 
C Moo! a and Affinity, extended N Free- 


men and Slaves. 100 has oy, 
Impediments to a aws 
| of England, are 1. Canonical. g. 4. Coil. The former 
make a Marriage voidable, by Sentence of Separation: 
- which muſt be l during the life of the parties: che 
latter make a Marriage ab initio void. | 
13. -EpFROTs of the Marriage- Contract are 1. 
Common — Huſband and g 2. Povultar toons 
an] $07 0539 11 Selk T1516 A e Mit 
3 POLYGAMY. Was tomlemined by the Roman 
law, during the Republic, and by the Conſtitutions 
of the Emperors : nit 18 nne by the Laws 


of England. js pr 
17. Drroncrs were 1. Bong gratia. po ae 
gratia. ai Daus 


18. The tradition, that there was no ta of a 
Divorce i in Rome, till the year of the ey 525, Ni at 
leaſt a queſtionable piece of Hiſtory.” 


479 In England, Divorces are 1. Total, 4 


lrimonii. 2. Partial, a menſa et loro. 


. CHAP. vi 


le . 


V Leorrmearion. iB 


1 * a F 1 2 j 4 


I. SA 1. Tit. 10. 913. Bum's Fee. Abe rie, Bi 
Mal mp, Lab. I. Tit. 10. ars. 16 8 Yi}. 1 aft 

1 . fene Blackſtone's Cones, 5 G. 
it. 10 i 


DIM pe) Law Trad., O 
1 A ppendix. __ Great Charter. Latred e, 


| 18 2 Taft of Gre. Low. B. I. Wa Leatt 8vo. 


FFF 14.1 180 5445 
N 


E Children were thoſe born in 1a 


tul wedlock ; all merle were 'confidere? EO = 
LEGITIMATE: e RY 
2; T- | 


rious. © oth * Adulterini. . Tncefluoſß. The firſt 
. the only objects of Legitimation: 
3. 'ELEGITIMATION was procured three ways: 
1. By a Subſequent Marriage. 2. By the natural Sen 
| 0G made a ru = r en 
e 
a by? n of Enpland, are ſuch 
N as are born out of lawful wedlock : Nor will 
the Subſequent Marriage of the parents Legitimate 
ſuch children, as it woukl Wy — e and. Canon 
— rte 2 
5. Children "ana ſo Job — — end af the 
huſband, that, by the uſual courſe of nature, they 
could not be begotten by him, are Baſtards. _ The 
proceſs in England de Ventre inſpiciends i is exactly . 
able to the rules of the Civil Law. IEP 
6. Children born during wedlock N in 
caſes, be Baſtards; of OI 
7.Rights and Incapacities of Baſtards: The different 
nk of the word ee in the. n 8 


4 4 2. > + * 1:56 FF" Ha» ; E 
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90 8 are 1 Of AporT10! po 
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Inſt, 1b. I. Tir. N. 


epi Cen. Lib. I. Tit. 1. 
* Lib. * Tit. 


Gs "IT" 


| 3 was of two = ARROGATION, 
tion ſpecificall 0 call * 
8 in a8 boch kind e 1 5 
doption in ſpecie was 1. Plena, -2; . Minus, 5 plea. 

Ie. who, arrogated or adopted a. ATI as was 10 be 

os than that Son by 18 years; in the, caſe of a a 
Grandſon, he was to be older by 36 years. 
- | | 4+ Effedts 


4 E. 1 rrogation Option. 
ye Adoption- was never are in in England, nor 
have we any laws. concerning t. 
6. In GERMANY there is a ſort * 1 . 
Unis ſeu. — prolium:;, by which children by for- 
mer ma of Huſband and Wife are made equal 


to one another, in regard to Succeſſioo . 
7. The Roman cuſtom of Aare! is Kea 7 
ee to in ane ne. POO 
N 0635-4 Ar 
b | We” 
© 1 A P. IX. , = OI 
Of GUARDIANSHIP. + e, Sil 

Taft, Lib. I. Tit.13—26. Wood's . of the Laws Ig 


Hoppii Comm. Lib. I. Tit. I T land. B. I. Ch. 6. 

—26. Burn's Eecl. Law. Vol. II. p. 
1 A. R. Lib. * Tit. 536—542. Title, Wills. 
ZI. J. C. 1 1326. Blackſtone's Comm. B. I. Ch. S8. 
. ek Law. 34. 17. B. II. Ch. 5. 6. 19, 

; Sullivan” s Lectures on the Feudal 
and Engliſþ Laws. Lect. 12. 13. 


N OT H E R diviſion of PERSON: 87 derived 


GUARDIAN and WAR D. Guardianſhip was of two 
kinds. I. TUTELA. II. CURA. The Objects of the 
71 5 kind are called PUPILS; of the ſecond Mi NORs. 
land, the GUARDIAN performs the Offices of 

55K 0 782 and CURATOR of the Roman laws. 

| es In the Roman Guardianſhip, ſome things were 

peculiar to each kind, taken e : 82 Ss | 
Mi to both in 1 common. 


1. 

3. Torfi was ; of three fiend! 1. abou = 
TARY. : II. LEGAL. III. DaTivs. .. 5 
4. I. In the TESTAMENTARY Tutelage, it was 
| required, I. Thar the perſon appointing ſhould be a 

12 under Power. - 0 has 
ild 


Nen who had the C 


from the laſt of Parent and Child, is that =— 


6 


Child was to be an e. * The Appointment 
was to be by a Laſt Will. 14 an or foi 
There are three kinds of Guardian in England. 
% Common law. 2. By Statuie law. 3. By par- 
ticular Cuſtom. The Guardian dy STATUTE: Law 
anſwers to the 2ST AMENTARY Tutor of the Ro- 
mans. mil yd bartÞtengy? 30 
vi Ge FE W bn tans was no T | Tutor am 
re quam ſpe, the LEGAL Tutelage took place. 

7 The Tutor Legitimus, by the Civil law, was the 
| neareſt relation by the Male ſide, to whom. the Inhe- 
ritance, in caſe of  Inteſtacy, would deſcend, The 
name of ſuch relation was Agna{us.' - 

8. The Legal Guardian in England is the neareſt | 
Gee, to whom the Inheritance, i 1 calc of Inteltacy; > | 
does not deſcend. _ 

9. Any ſuch chang e jn the condition of an denatus, 
as deſtroyed. the — at the lame time deltraged 
the Legal Tutelage. 

10. Suech a change of fang v was e Bae 
DIMINUTIO.; and was of three Wer. _ 1 Myxime- 
2. Medis. 3, Minima. 

11. By a Conſtitution of ] uſtinian, the Mother on; 

Grandmother were ſometimes preferred. to the Pure: 
lage, f in. excluſion of the Agnatli. s 
12. A ſecond ſpecies of the Litima Tutela v was that 
of the PATRON to his LIBERTus: The Patron was 
expreſsly called, by the Decemviral Law, to Ng Suc : 
ceſſion of his Libertus, bags Mo and Was hoe 


| | fore virtually called to the 


13. A. third ſpecies was that rat a * to his : 
EMANCIPATED CHiLtD: This was founded on the 
ancient Ceremony of Emancipation ;, by which the 
Parent was conſidered as a quaſe- Mako and the 
Child as his quaſi-Libertus. - 
14. A fourth- ſpecies was that called Fipuciaka 
POTELA: This related to one under the age of Pu- 
berty, who had been Emancipated by a Parent that 
was dead. The three r are, 1. Of a Father 
to 
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(5 
to his Son; 'Emancipated bythe Grandfather. 2, Of 
a Brother to his Emancipated” Brother: wor the Pa- 
tris to an Emancipated Nephew. 1 of 
1:15, WOMEN, by the Roman law, ors! undet 
petual Tutelage, This Tutela Muliebris devolred| Nike 
that of Pupils, on the Praximus Agnatus; but might 


be transferred by him to the next in degree. 


16. III. The DA TIR e was: Saane by 
the Magiſtrate. I. Es aficio. 2. When no Tutor by 
Will or Lau was ham "The Lex At ar and Las 
Tulio-Titia explained. 819 | 

47. The Regulations in os Dative Tucelage, made 
by the Emperors Claudius and Juſtiniaa. 

5 18 The OFF1CE of a Tutor conſiſted in three 
edi 1. In taking care of the Education of his Pu- 
pil. 2. In Adminiſtering, his affairs. 3. In giving 
Authority to the acts of the Pupil. In England, the 
office of the Guardian is all Adminiſtration. 

19. The Tutor was not obliged to give up his ac 


counts, till after the expiration of his office. A con- 8 


trary practice now generally obtains in England. 
20. A Pupil, if very near the Age of Puberty, 
though he could not be under a civil obli tion, 


| roight be under a natural one. In matters of Crimes 


Offences, the rule, bythe Civil and Englith laws, 


is, Mantia ſupplet atatem. 


21. In cafe of a Suit Dorsten Tüter and Pup 
re Prætor appointed another Tutor, in whole name 


the ſuit was carried on: Juſtinian changed this Pre- 


torian Tutor into a Curator, ſpecially created for re 
purpoſe, The prochein am, or next friend of the 
Minor, in England, 3 —— the en of this Curator; 
in the Civil law. PO OMIA don 
22. The Tutela was ENDED,” 1. on the part ot this | 
Pupil 3 ( (x) by Puberty. (# by: Death; *Natural er 
Civil: - (3) by: Arrogation! ' 2. On the part of the 
Futor; (1) by Death, Natural or Civil. (2) by the 
ſtrate 3 volbne Tatort, vn invite | 


Wot: | oe ® -- 


1 
N 533, 'KERq<, HM W-p" 1 N s cen: 7 


23. : wikk che Tutela Was at an eld, the" 
begin.” In England, he, who"tnoftly 355 des the 
Roman Cdfatbf, is the "Guardian, 6550 a Minor 
chuſes for himſelf, after he is 14 years of Age. e 
24. Whether a Curator could be given to a Minor | 
againſt his will, is a queſtion. among the Roman 
Lawyers. Hiftory of Curation from its s beginning. 

25. Lunatics, and Prodiga who were reckoned 
quaſi Lunatics, were put under the government of 
Curators. In England, Idiots nd unatics have 
Futors aſſigned them to protect their Perſons; and 
Curators to manage their Hates: but no notice 1s 
taken of Prodigals, as in the Civil law.” e 

26. In ſome” particular caſes, Pupils, as welt” as 
Minors, were under the goyernment of Curators. - - 

27. The Cura was ENDED, 1. on the part of the 
Minor; (x) by his becoming a Major. (2) by the 
Venia Miatis. (3) by Death, Natural ot © or C my A rs " 
Arrogation. 2. on the part of the Curator , 
Death, Natural or Civil. (2) by the Office of "a 


wage; 7 1 ord e? Pe? invito. £ 05 
OY ; 15 * > af 1 182 r 


cu 20-88 adi 4: 
25. Before either Tutor or Curator could exerciſe 
his Office, he gave SECURITY for his fidelity, by: 
what was called Cautio Fide-juſfſoria. When there were 
ſeveral Tutors or Curators, any one that offered the 
Fidejuſſory Caution had the acting part, in en nen 
to the reſt. 34 Fi 
29. If the Magiſtrate neglected to take Sureties, | 
or took ſuch as were not good, he was liable to * 


. 


Atiio Subſidiaria, which extended to his Heirs. 

30. EXEUSEs, by which Tutors: and Curators were 
relieved from the burthen of Guardianſhip, 925 2 

reduced to three heads. 1. OG e 2. imp 

tentiam. 3. Exiſtimationis — The Ld 

: England are ſilent concerning the Excuſes of Guardi- 
ans, no one with us being compelled to take the office. 

| 31, Tutors 
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K 8 290 
3 Tutors and Curators were liable to be RE- 
MOVED. by the. Magiſtrate, tanguam Suſpecti, Guar- 


gians at e g way be removed. in England; 
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pig Lib. Nr. Tit. 4. FOI Wood's 2555 % Lea, u 


Lib. XEVII. Tit. 2. B. I. Ch. | 
IE e of Qu. Law. 3.1 1 Blacklons Ce: 8. I Ch. 18. 
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conſidered: in their Natural and Civil Capaci- 
ties; there are alſo ARTIFICIAL Perſons, called in 
the Civil law UNIVERSITATES and COLLEGIA; 
and in the laws of England, Bodies politic, or CoR- 
PORA TIONS. 

2. Corporations might be CREATED by the volun · 


| tary convention of their members, provided ſuch con- 


vention were not contrary to law. In England, they 


may ſubſiſt four ways. 1. By Common Law. 2. Pre. 


ſcription. 3. Letters Patent of the King. 4. Ae of 


Parliament. 


3. Three perſons, at leaſt, were required to conſt 


tute a Corporation; though it could ſabſiſt,/ if the 


community were afterwards reduced to one. In Eng- 
land, Corporations are solLR or AGGREGATE': 
And are further divided into f. Lay; which? ure 


VA Civil. (2) Eleemoſynary. 2. Srirro ADD) 3. 
M1xT.- 1 * une ny 

. Cdeporations were poſſeſſed of variaus Potwers. 

T, _ had a common Name, and Seal. 2. They 

C43 | could 


3 0 . 
<ould' deer deri wer common mans 3. Could 
borrow money by their Syndic. 4. Take lands, with 
fn privilege from the Emperor. 53. Make laws 
for their own government, called Statutes, and in 


By- la 2 + 5 the W contrar 
bo Be Ae RO OY 


A the 1. 


In 1 the act of the major part was 
eſteemed the act of all; but this major part, by the 
Civil law, muſt have conſiſted of two t thirds of the 
whole. In England, the act of any Majority is eſteem- 

ed the act of the whole body, notwithſtanding the 
Private Statutes of any Corporation to the contrary. 
6. K Corporation, as ſuch, could not commit Of- 
fences or Crimes; but delinquents, in their perſonal 
capacity, were anſwerable for any miſbehay Aye! Phe 
ſame practice obtains in England. 
7. Corporations might be DISSOLVED, Bo By 
Forfeiture. 2. By the Death of all their Members. 
In England, a Sole Corporation can ee diſſolved 


by Surrender of its F e to abe Ki a by. Act 
e 4. - boo 
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Ki Lib. it Tit. 1. pr. $1=—10- Grotius 4% F. B. er P. Lib. I. 
Hoppii Comm. Lib. II. Tit. 16.4. 01.20 


pr. 9 1-10; * © Rutherfotth's 1». of Nat. Law 
N A. R. Lib. II. Tir . | © Woods Iu Ch. 2 | WI 
pr. $ 120. A . avs 0 . 
1b PRA whe Comm. 5. 1. Chg. 
Woes 755 0 Law. B. n. 2. 3. 24. ; 
1. 
Tay lor' s El. of Civ, Lato. art. 


Property. p. 448-479. 


E ſubjects of Property are called Res, 
FHINGS. 
2. In THINGS are to be conſidered, 1.T heit KINDS. 
II. "The Ri6HTs, which may be acquired in them. 
III. The Wars of acquiring thoſe Rights. 

1. Things were 1. extra patrinonium, that is, 
incapable of being poſſeſſed by fingle perſons, exchu- 
fiyely of others. 18 in patrimonio, that is, capable of 
non fo poſſeſſed. 
4. Things extra patrimonium were of four ſorts. 

1. Things COMMoN. 2. Things PUBLIC. 3. Things 
belonging to a Society or Corporation, called Res 
UNIvERsITATIS. 4. Things conſecrated to Reli- 
gious Uſes, called 0 ) Res Sacre. (2) Religioſe. (3) 


5 * 


0 4 5. Things 


22 
os Things in patrimonio, called REs SINGULORUM, 
were of two ſorts. 1. Corporeal; which included (1) 
Moveables. (2) e eg 2. Incorporeal. 

6. By the laws of THINGS are diſtri- 
buted into two kinds. . Thin TIA Lan 
PERSO Things Real conſiſt in. 8. 
Ter 3. Bene. ; e I me (1 
Corporeal, (2) Incorporeal. Thin onal are 

| ſens ole j which a are IT, Ct attels Real. 2. 
55 fl. The ui e e | 
H Ee SUBSTANCE of.” Thing in the carkeſ 
ages. longed to mankind in common; yet even 
f r Ac was a temporary Righit to the Uss, which 
t ce of Pro 
ors The ek a Communion of 
goods occaſioned, in time, the introduction of a 
manent and excluſive Right to the SUBSTANCE 2 
well as Us of Things. This permanent ard ln N 
ſive WIN is called PROPERTY. Fj * 1 
Property in Things might be r. In PossEs- 
Fo 2. In ACTION. 5 Idee kommer t is called Do- 
MINION, or Jus in Re: the latter, OBLIGATION, 
or Jus ad Rem. The ſame diſtinction obtains in Eng- 
land, with regard to ps nap in i Moveable, or 
Chattels Derkinal:.: 5 { 40 7 
10 Dominion in Things i is I. SI MPLE, called Do- 
minium: Plenum: 2. QUALIFIED, called Dominium 
minus Plenum. The latter is of two fene 09 Di. 
rellum., (2) Lille. 
in. Other diviſions of Seni into ken, et 
Fulgare; Quiritarium et Bonitarium; explained. 
12. III. The Ways of acquiring a Right to 
= gs are derived, I. From the Law of NATURE | 
TLONs. II. From me Coorg Ling | 
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Of t the a A 1 U RA L "Modes of acquiring Property | 


Inf. Lib. il. Tit. 108 8 ien 4 P. Lib. II. 
Tik-$ ln Dr th 7 * II. IH. x. 


Hoppii Comm. Lib. II. Tit. 1. *s Inf. Laus of es B. 
9 11—47. Tit. WII 


Heinecc. A. R. Lib. Il Tit. 1. . B. I. Ch. 8. 


92129. Tit. Se eee ou Ch. 16.19. 20. 21. 25. 
1 348384. Tit. 8. Sullivan? s Lectures on tbe Feudal 


| Woods n+ of Civ. Law. B. II. and Engliſs Laws. Led, 12. 


15. 17. 


1. rs NATURAL Modes of acquiring a Right 8 
to Things are three. I. OccuraxcY. II. 


"ACCESSION. II. TRADITION. 


2. I. OccurAxcx 1s the taking paſſeſſion of ſuch 


7 as had been poſſeſſed by no one e call 


on Res NuLLIus. 
Under the head of Occupancy are n 
1. The Right of Property in ANIMALS. 2. CAP- 


TURES in WAR. 3. Things FoUND. : 


4. The right of 1 +" in ANIMALS | is dis. 
ent, according to their different kinds. Animals are 


| of three ſorts; feræ, manſuetæ, manſuefaie nature. 


5. The Right of Property in Animals feræ nature 


Ba. be reſtrained. by poſitive laws. Theſe reſtrictions 


may regard 1. che Place. 2. the Perſons. 3. the 
Animals. 

6. Occupancy in Wan extends boch to the goods 
and perſons.of enemies. Captives taken in War, re- 
covering their liberty, were reinſtated in their ancient 


rights, by the fiction called Jus Poſthminii. 


7. Occupancy in Things FOUND relates 1. to ſuch. 


things as never had an owner: as precious ſtones, 


gems, &c, found on the ſurface of the earth or ſea, 
| 2. to 


T WW 0) 


2510, inhibi to have an owner: a8 TREAs 
SURE TROVE, and DxRELIC TS. 10019 2 10 HOS G 
8. TREASURE TROVE is treaſure hidden | in the 
earth er other ſetier Place, he ner chr) x un- 
knowen. vol botubtg i i 
9. DsRELICTS\are Things wilfully abandoned by 
he owner, with an intention to leave them for ever. 
In England, there is no ſuch thing as a Derelict. Of 
Wars and ESTRAYS:in the Engliſh laws. 
10. Things loſt! by Negligence, or Chance, or 
thrown away upon Neceſſity, are not Derelicts. Tlie 
Lexi Rhadia de Facru;“ and the law of England con- 
cerning WRE CES, and tlie Dan called Jen, _ 
A hi an, explained. 
Property, by che — of England, — 
He he acquired by the Title of Common Occupancy; 
although that of Special Occupancy ſtill ſubſiſts: but 
chis does not extend to ſuch eſtates as are Copyhold. 
12. II. ACCESSION is the Right of acqui 6 the 
ee or improvements made in x things that are our 
own: And is 1. NATURAL. 2. Bere 3. 
_ | | 
Natural Acceſſions are 1. . The Brood af * 
— Slaves and Cattle. 2. River-Increments or Ab. 
| luvions. 3. Lands acquired by the Force of à River. 
4. Iſlands riſing in the Sea, or in a Public River. g. 
— deſerted by a River. ar 
14. The Roman laws concerning Natural Actions | 
have been generally adopted by the laws of England : 
But in the caſe of an Iſland riſing in the Sea, where 
the Civil law gives it to the firſt occupant, our law 
gives it to the King. | 
15. INDUSTRIAL Acceſſions are 1. Specification, . 
or producing a new form from another's materials, 
2. Conjunction, where two things are joined toge- 
ther, their ſubſtances remaining diſtinct and ſeparate. 
3 Confuſion, or the mixture of Liquids. 4. Com- 
mixrion or the mixture of Solids. 5 Building; (7) 


1 14. 5 


| (7 25 
on a mian's ou ground with another's materials. (a) 
on another's — 2 with hisownh materials.” 6. Writ⸗ 
ing. 7. Painting. i Ei Avo AIT AU 2A AAT 3: 
16. Mix Acceſſions are r<Plintings02, Sowing; 
3. The Fruits gathered, and conſumed, by NE 
poſſeſſor o Nandther's o perty. Aae 
25 The doctrine of: .. and. Engliſni laws 
on Induſtrial and Mixt Acceſſions; and the ne 
of Grotius on this ſobjett ; exgmianes.:! {tt 2712 
18; III. By the old Roman laws, Shear natiow of | 
things Corporeal: was: of two kinds. 1. MANOCI A- 
TION. '2./FRADITION: The — to fuch 
things as were called Res Mancipi; the latter to the 
Res Nec Mancipi. Juſtinian aboliſned the diſtinction; 
and gave to TRADITION, or eee all the 
effects of the ancient Mancipation. DO 
19. No Tradition was good, unleſs 1. preceded by 
a ſufficient cauſe or confideration. 2. made by one who 
had the right to alienate.” It might happen in ſome 
_ caſes,” that the real owner could not n n he, 
who was not the owner, could. Ir % 
20. Tradition was three-fold. 1. — 2. Teiged. 
which was (1) brevi manu. (2) og manu. 3. nw 
Dallcal⸗- erst | 
21. Ways of en of Real — in Eng : 
land, by Deed, Feoffment with Livery of Seizin, Leaſe 
_ eure nen CY egg nns 
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ISIS n 7 
R ans or. Things Jucorpores I and. of Rea 
Td bon Perſonal SERVICES. vo (ts 
1: bork liars: 5 1 — 4 a 949 2.31 gi6 
e e Btherforth's x 0 Nav kan. 
— 1 Lib. II. Tit. Tü 2 
. R. J LIb. II. Tit. Biel sse Comm! B. II. Ch. 
— FC Ja8lg21 10:78 3 IV-/ and Ch. 8. m4: 
eee xl E Un S , tl 
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10˙Fl TS in Things are Maped and 
capable only of an improper or q Tf Era 
Exercie | 


7 * is proved e ergebenen e 


of thoſe Rights. WO got 10 
' 028: SERVICES are Rig „which one . 
then Land or Building of another; by which the,owner 
is:limited/in-the-uſe of his property, and obliged ei. 
ther to ſuffer, or not to do ſomething in his own Land 
or Building, for the benefit of another perſon, who 
has a claim upon lit. PEGS ARES e, lee e. PLOT | 
1:3: Services are of two Wor wh I. REAL. (which 
are ſometimes called PREDIAT) II. PERSONAL? 
LRA Services are Rights, which one Eſtate 


owees to another es ue are . Rox AL. 2 CłrryY 


Services. _ nnd 

5. Rural Siavices: are thoſs belonging to Lands, 
and are all affirmative. City Services are thoſe, which 
belong to Buildings for the habitation of Men; and 
are partly affirmative, partly negative. 

6. In every Real Service it was required, that the 
two Eſtates fhould be in diſtin& Proprietors: when 
ever the owner of either became the owner of both, 
the Service was extinct. 

7 II. PERSONAL Services are Rights, which are 
e from an Eſtate to a Perſon. The Pompey 5 
4 A of ele 


FR 


Ss 


cheſs, are 1. USUFRUCT. 2. Usk. 3. HABITA- 
TION. 
8. USUFRUCT is a Ri Not uſing and enjoying the 
profits of a chelbelongg ro der, without im- 
airing the ſubſtance. 
i 097) An Uſuffuct properly had Rade in ſyeh things | 
2 4 as could —_ ene 4 e the but 
might be even in things hic per ant 
h called Res FUNGtB ES. a on II. T5 5 Pe ; 
10, If an Ulufruttuary died ever i LB Leet re 
harveſt, his eſtate, like that of l Eng- 
land with regard to Tithes, was innnediately vice 
mined; and his Heir had no right Penner Bu 
the Vfufructuary had ſowed his land, the Heir 
Ft for ſeed. and expence of tillage. A li 
ence is allowed to a Tenant for life, by the laws 
1 As 2A of 10 
14. Yay oh ta ght of uſing a thing Sbg. | 
8 tl or for the purpoſe of ſupplying os daily wants: 
and neceſſities of the, vier, without Prejudice narthar 
| ſubſtance. - - 1 01 17 
a. HABITATION is a ichen n troll ee 
Houſe of of another, without hurt to the building; «. | 
13. An Uſe, in the law of England, i is of as — — 
extent. as an Uſufruct in the Civil law; and hecthat 
hath the Ulſe of Lax hath the Land itſelf: But qur. 
15 are ſilent; concerning ſuch Uſes and Rightssof 
45 as were e the 8 ori 
N KENT Wet fr HO fined % N . uf 3 
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Of (tbe: Perſons, by whom Property 153 be ac- 
guired; and of the hat od Ty 4 Son un- 
der Power. | | 

r 5 . Hf FREE ESL | 

Taft. Lib. II. Tit. . 14 | HAI 1 at ow 10 racy AW IE 

- HoppHi nenn. n 0 92s 

| Taue — R. LibH. Tie. een USEPA anos 

Ts s £ 70. LEW. art. 5 

Power ih 7 Le, 53 395 | 
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ROPERTY whe be acquired not candy im- 
- mediarely, by a man's ſelf; but alſo me * 
nn he had under power; as a Son and 
A ave, mY 3 $4 tf... 
2. Yet both a Son aa a See ce nb en io Keen 
ſome little Property of. their own, om was called 
PECULIUM. - © | D 
3. The Peculium of a Son was I. Mir rrAxr. 
2. PAGAN. The PT. Pecutium was (T) Caf. 
trenſe. (2) Quai Caſtre The Fagan Peculium vas. 
(1) Profectitium. (2) — 
4. Property might be acquired by means of a Slave, 
in be a man bad 3 the Ulufrudt. 
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45 H Q of 
of 15 on VII. Modes of acquiring Broperdy: And, 
Fir, of USUCAPION or re TION} | 
and * N WY e ome” 
Nie A JIIY 
Inft. Lib. II. Tit. 6.7. Grotius a J. B. et P. Lib. II. 


Hoppii Comm. Lib. II. Tit. 457. 898 | 
HFeinecc. A. R. bot II. Tit. Wood's tn <5 of Lavin of Fig 


— NH. J. C. J 6. 7. B.! | 
Wood's 4h of Civ. Law. B. Burn” N 2 ab. Title, Da- 
- * | OY Ret? and Vol. 


| 528. Title, illi. 

| rt Wh Ska B. II. Ch. 
8. 17. 29. 50. B. It. Ch. 
1 


s UH E ern Modes of ende a + Niels 
1 Things, were, chiefly, three. I. Usvcaprow 
or - PRESCRIPTION. _ DONATION. III. SUCCES- 
STON. * * 4 e 
bat UsveavION + was the acquiſition of Property? | 
founded on continual poſſeſſion, during a time e 
| 2 mg law. | ener was an Exception, | 
{1 ; EZ RIA Aby 
N 
wy There 3 is „ Ggribotin af te 8 Medes —— 
quiring a Right to Things, mentioned in the Inſtitutions, into 
8 and Six cuEAR. The Univerſal Modes are thöſe, 
by which the whole Rights of one man are tran sferred to another, 
in the groſs, by one acquiſition. Theſe are fix in number. 
1. HEREDITAS, tum ex Teſtamenta, tum ab Inteſtato. 2. BoNO- 
RUM Posskss10. 3. Agguiſiuo per ARROGATIONEM. 4. Bo- 
NORUM ADDICTIO LIBERTATUM SERVANDARUM CAUSA.. 5, 
Acquiſitio per SECTIONEM BoxnoRUM. 6. Acquifitio ex Sexa- - 
Fus ConSULPO CLAUDiano, The fingular Modes are thoſe, 
by which the nere one fingle Thing is transferred. 'Uheſe 
are four in nu 1. Usvcayria, 2. Daxartio. 24. Ls-. 
GATUM, 4. Fidei-CommissUm SIN GULATE. This, diſtribu- 


tion is not without its uſe: But the diviſion 1 have laid down is 


more commodieus, and better adapted to the order, in which 
the ſeveral articles are treated of in the Inſtitutions, than that of 
| PO man. 


( 32 } 
by which he, who had poſſeſſed a thing for a certain 
length of time, * himſelf i in the poſſeſſion 
againſt the true owner. 

3. Uſucapion and Preſcription differed from each 
other, 1. In the Things acquired, 2. In the Time. 
3. In the Effect. Theſe diſtinctions were /aboliſhed 
bee and Preſcription now comprehends the 

of both terms. 1 
4. In order to acquire a ching by Preſcription, the 
poſſęſnion muſt be 1. ,4one fide. 2. founded on a juſt 
cCauſe or title. 3. uninterrupted. 4. for a lawful time. 
5. the thing 1 elf muſt be capable of preſcription. 
5. The Leges HAinia, Julia, Plotia; and the altera- 
tions in the Decemviral law, made by Juſtinian; ex- 
plained. 
6. Services, and other Incorporeal Things, might 
be gained by Preſcription. 
7. Preſcriptions, in the law of England, are of two 
1 1. Thoſe which enable a man to acquire a pro- 
perty. 2. Thoſe which ſecure him from loſs and pu- 
niſhment. | 
8. By the Corman law of England the time of 
Preſcription is that, of which there is no memory of 
man or record to the contrary: yet in many inſtances 
leſs — uh is ſufficient, both by the Common law, and 
of Parliament. 


The maxim of the Common law of England, with. 
oa: to the Poſſeſſions of the Crown and Church, 
expreſſed by the words, Nullum Tempus occurrit Regi 

vel Eccleſia ;, and the Statutes of Limitation, (2 1 James 

I. and Geor / whe by which that Maxim has been 

t 


aboliſhed, in the caſe of the Crown; explained. 
10. II. DONATION is of two kinds. 1. PROPER. 

2. IMPROPER.. | 

11. A PROPER Donation is, when one from mere 
liberality beſtows any thing on another, not being 
compelled to it by law. 

12. To the perfection of a Gift were required 1. The 
Content of the Donor and Done. a. — Capacity in 

one 


in de Thong. to be 718 22 pute 81 
exceeding a certain * 
ed, at he time When made. v.Y 
| Ini the law of En, bes on 
a Real ePropietty, or to” Ec 
ments; and fign Aa de Conve fan er an F E 
The COnveyARce, of an, Incorporeal Hereditam nt id 
called a GRANT, Aa RS of Perſonal: Property, 
an N or. conſideration is always , Plied. 
GIFs are e ; Ang: ay: nk 0 Mk Ford, 
in Law, or. 7 DE RE 24 e 

1 Gifts, pe rfectly made „ might * Rrcklkrv; 
1. for Trigrativade; 2. f Inofficious. 3. in one caſe} if 
afterwards the giver had Children. In England! Gifts, 

made abſolutely, are Irrevocable. 

15. IMPROPER, Gifts are 1. ow made proper 
nuptias. 2. mortis cauſa. 

16. A Gift propter nuptias was a ſettlement; 1 
the Huſband 1215 on his Wife, by way of ſecurity! 
| for her Dos, or Marriage portion. This Dos'was' 

Profefiitia.- 2. Atventitia: The Huſband could n not 
e bf mo even a Eftars Auch 3 1 0 
| nglan: ere a Rea te.1s brou 
the Wife, 23 Huſband only 52155 2 Title to 1 ſt 
and profits, during coverture; unleſs, by the birth of 
2 Child, he become Tenant for life by ihe kurt. 
Chattels Real are given to the Huſband d nol 

if he ſurvives his wife; yet, while he lives, ke 
alienate them at pleaſure: Chattels Perſonal, if re. 
duced to poſſe . are given to the Huſband abſolutely, | 
by the Ma and the Wife has property in no- 


is 
— 0 


thing but hat i or wearing apparel. ns 


18. Dos, in the law of England, is not uſed to ſig- 
nify the money or land brought by the Wife in Mar. 
riage; but means cliat part of the Huſband's Tands, 
(u Lally a third) which the Wife has, by Corr 7 
lan, ader . ceaſe: But a ſettlement on the wife, 

and „ ; D . 4 qu, . tony, AY ff pre- 


. 


6 329 


previaus tò the Matrage, which rode mp enn 
TURE; the Dower at Common law. Nel s 
* A Gift montisi cauſa is one made in in proſe 0 


er; n of death : In What reſpects this differs 
from a Legacy. Donations of this, are _ . 
known in England. TUIMAT:IT 
20TH; 3 the: ight of S vito 
that eſtate; Real or Perſonal, whic a-deceaſed perſon 
had at the time of his death. RN 
21. Such Succeſſion might bis Sh three ways. 
I. By TESTAMENT. II. By Law. III. By the Bo- 
er carp een 1 e DES 


2 r RN 

1 55 
"IP CHAP. vi. EW 50 
Of svecnss10n q TESTAMENT, . 1051 
7% hw ; 4 1K 


Taft Lib. II. Tit. 10--1 Aeg. Wood's lyf.of Lows . 


Comm. Lid. II. Tit. 10 B. II. Ch. 3. 6. 
Thi Tit. g Burn's Zed. Law. Vel. I. Ti. 
Heinece. A. R. Hb. II. ik (6.2 "tle; Will. if 


13. Tit. 14. Tit. 15.16. Tit. off op e Conn. I. II. ch. 
19. Tit. 23—25.511—16. 1. 23: SS! 312 8151 
res BL C. Lib. II. 1 rat ns 


pe v7 TITS 
I0 T3406: 363 


10-—19-: it. 25, Wer © . 4 4 : / k 4% g 52 : 1 wt 1 
Wood's Inf. of Civ, Law. J. aon, 503 
. art : £2273 an edel lo 
_ . of Civ. Law : art. 20. d n 55645 
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1 OPERTY 505 IR at "ht death of 
the Proprietor; but, by the law of many Socie- 

may. be 2 fe fal by wee after his, deceaſe, in 

rſons as he expr e. n 

kak get 5 aa, T, in dhe Nene 1 is the | 
declaration of a man's intentions, which ke wills 
to be performed upon the event 25 A. with the 
* * of an HRIX. 


81 
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( 23 9 | 3 
A) 30 In England, che diſpoſal of REAL ty by 
'a 10 Will called a DEVIsE Z Aid the word oy 
'TAMENT,ftriftly ſpeaking, is limited to the diſpoſal 
of Chattels or PERSONAL | Heep home pave... 
-pointment of an EXECUTOR: 382%; 41, 8 [TI 
4. In TESTAMENTS are to be conſidered I. Their 
_ (ORIGINAL and ANTIQUITY; II. Their Krxps. 
III. The Prksods capable of making a Teſtament. 
IV. The Tülxos which a Teſtament ought to con- 
.tain, to make it valid in law. V. The ways of AVOID- 


IM a; Teſtamen t. 4 1.3] yell 


5. I. The Power of a Private Telmed was 
not allowed among the Romans, till the laws of * 
34 Fans. ;-:; _ 

6. The power of Deviſing Lands ſubſiſted i in ; 
England 9 the Conqueſt, and till about the reign 
of He II. when it, generally, ceaſed, in con: 
quence of the Feudal Tenures: the doctrine of Uns 
revived this power; and the Statute of Uſes (25 Hen. 

VIII.) again, accidentally, checked it : this occaſion- 
ed the Tins of WILLs, (32 & 34 Hen. VIII.) 
which. N conferred the Right of Deyiſing, but 
with ſome reſtrictions with regard to lands held by 
Knight's Service: the. alterations of Tenures in the 
reign of Charles II. aboliſhed [theſe reſtrictions; and 
the power of Deviſing was then made to extend to 
the whole of a man's Landed Property. But Cop 
hold lands cannot even now be deviſed without, A 
cence from the Lord. : 

7. By the Common law of England, 4 men edu 
only bequeath one third of his PERSONAL Eſtate by 

Teſtament; the ther two thirds being reſerved] for 
his Wife and Children; whoſe ſhares were called. eir 
Reaſonable Part: but by modern Statures, a man may 
now bequeath'the whole of his Chartels, as freely ks 
| he © can deviſe the whole of his Landed Pro e 


8. II. Before the laws of the 12 Tables, a 
mentary Heir might be made two ways. 1. In * 


1 4 EY 


„ of a Legiſlative act, CoMiTIIS CALATIs. 


D 2 Is 


Fr 340 
In PROCINCTU, by, ſuch perſons as longed the 
At | 


9. The 12 Tables gave an. abſolute power to every 
man, to make the La of his Own. Suceefſions, 1 
preſcribed no Form: 6 

10. E DAE Soren was' ws A 77 7 5 of the : 
tator's and Family after his eath, the 
of Man eu uſed in the ttansfers of Prop 5755 . 
ching-th ras followed in this; Which occaſi ned 
third Kind of Teſtament, PER Xs ET LiBRAM:. 
11. Afﬀterwirds, when Teſtaments came to 0 
Writing, the Prætor took away the Ceremony of the 
Symbolical Sale; te uiring no more to the validity of 
4 Will than ſeven Wirn es, (inſtead of five required 
betore) and their Seals : "This was called 7 eſtamentum 
PREATORIUM. | 

12. This regulation was followed by another Ant 
the laſt, from which was formed the Teftamentin 
MixTum: ſo called, becauſe made up of three ſorts 
of law; the Civil and the Pretorian law, and the Con- 
ſtitutions of the Emperors. 1 l 
13. A Roman T eltament was”. 1. Sol nit 2. Par: 
Mi Dr and both were either W or 
e N 

In 4 Sor Warrres Teſtamcat it 


4 
Ae 


rr 


15. The onen, or a capacity, of hl Wit- 
nefies was to be Judged of, at the time of their atteſ- 
tation; yet, by an equitable conſtruction, Nen We - 
putarion was ſufficient. 
10. Neither the Heir, nor any of his Family, could 
be Witneſſes ;. z. but Legatees, ahd” OE ries 


might. 


. The omiſſion of any folemnity 3 in a. e Written 
| "Y 


6 7 


1 


Unprivileged Will made the whole invalid. Whe⸗ 


7 


er, in caſe of a Will defective in Form, the Heir at 


:aw be bound in Conſcience to reſtore the inheritance / 


to the Teſtamentary Heir; examined. 


18. In Deviſes of REAL Eſtates in England, it is? 
required, that they be 1. in writing, ſigned by the 
Deviſor himſelf, or ſome other in his preſence, and 
by his direction. g. ſubſcribed by three credible Wit 


neſſes at leaſt, in preſence, of the Deviſor. A Legaey 


given, in ſuch a will, to any of the Witneſſes, is void; 
and the Will itſelf,” in other reſpects, is good: But 


Creditors. are held to be credible Witneſſes, though 
the Real Eſtate be charged with payment of debts 


19. Teſtaments of CHAT TE LS in England, if 
written in the Teſtator's own hand, without his name, 


or ſeal, or witneſſes preſent ; and even if written in 


another hand, and never Hence by the Teſtator, if 


proved to have been agreeable to his inſtructions; are 


good. But no Legatee is eſteemed a credible Wit. 


"nels for the validity of ſuch a Will, till either the ya- 


4 * 


nounced it. 


lne of his Legacy has been paid him, or he has re- 


20. In a SOLEMN NUNCUPATIVE Teſtament it 


was required, that the Teſtator ſhould declare his 


Will, by word of mouth, before ſeven witneſſes, ſpe- 
a aiked to.aneft iu. 
21. In England, no Nuncupative Will is good, 


here the eſtate bequeathed exceeds 30 pounds, un- 


leſs, 1. made in the laft ſickneſs of the Teſtator. 2. at 
his own houſe; except ſurprized by illneſs, When 
abroad. 3. proved by three perſons preſent, ſpecially 


required to bear Witneſs. 4. put into writing, within 


* Fay rr 2 
1 if; S #Y'< TED EL EEE x 10 
U. 14 F 


es the ag of the 25 Geo. III. and the caſe of Windham 
er/us Chetwynd, 31 Geo; II. 1757. in Burrow's Reports, Vol. 


I. p44. with the opinion of the Court of King's Bench, deli- 


vered by Lord MAan$F1ELD; where the regulations of the Eng- 
liſh and Roman Laws, concerning Teſtaments in eneral, and the 
Ctedibility of Wirneſſes to Teſtaments in eier, are explain 
ed at large, with an erudition and accuracy, peculiar to that 
SREATLAwWIE Xx. 


* 
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as days from the making, if proved by the Witneſſes 
after ix months, Not will a Nuncupztive Will re. 
voke à precedent Written one, unleſs reduced to 
e in 12 life ag of the Teſtator, and read 0 er 
tg him, and approved. 
— — RIVI LEGED, Teſtaments rde "TY hich 
| Were, Vi id without the F ormalities required! in ſack 
as were, Solemn, Among theſe, che Mrrtraxvr 
Teſtament was the chief. 8 . 
| 23. he Privilege of Unſolemn Teſtaments grant. 
ed to Soldiers extended only to ſuch as were in a&t 
ſe vice: and a Will ſo made continued in force a 
e year after their diſmiſſion from the'army; '' 
24, Soldiers and Sailors, in England, have the Pri 
vi ege of making Informal Teſtaments. 
25 5. Other inſtances of Privileged TYelbarientsl with : 
hoſe that were Publicly 3 2. thoſe made 
by Parents for the benefit of their Children. 3. by 
uſtics, 4. in time of a Plague. 5. for Pious Cauſes, 
In En land, ſeveral Charitable Deviſes have been ad- 
judged good as Appointments, which were not valid as 
Tft amentary Diſpoſitions. f 
26. Copicils were unſolemn Wills, which con- 
ed no appointment of an Heir; and might be 
malle by one that died Teſtate or Inteſtate. 
27. Codicils differed from Teſtaments 1. in thi 
Formalities. 2. in their Uſe, In England, the dif- 
tinction between them is little more than nominal. 
nh A Will defective in Form might often be ſup- 
ted by-the force of a Codicillary C Clauſe: in Eng- 
725 ſuch a clauſe is of no uſe. ” 
29, Codicils in England are either Written orNun- 
Wee and, when regularly atteſted and executed, 
75 be proved as Wills are. 
30. 4 All Perſons are capable of making a Tel. 
tament, unleſs diſabled 1. by their State and Condi- 
tion. 2. Want of Diſcretion. 3. Criminal Conduct. 
31, Perſons diſabled by their State and Condition 5 
Were 1. a Son under W 2. Slaves, 3: — = 


wh 


0 829 _ 


. ind Dumb WN 

te v1r. gap tivity 0 bac” , Ae ade c cle: 

4 f 8 "whether the captive te 25 ed, I ched 
ec 


11199995 IQ ol 2 5:9 . 


32. In 25 11 5 the power of a Farker i js 505 m. 
ment to a Child's Teſtament: But t et o 
e « Che 7 a Wife's Veſta of Chat. 

„ unleſs made by his conſent; and ſhe cannot de- 
vile Lands, even with her Huſband's conſent. 
33. Perſons, diſabled by want of Diſcreriom were 
I, De in E the age of Puberty. 2. Madmen. 3- 
2. 34. 8 75 England, a male of tanken years of age, 
and a female of twelve, may make a Will of a Per- 
ſonal eſtate; but neither of them can deviſe Lands 
till the age of twenty one. 7 
55 Perſons diſabled by Crimi nal Condug were 
1. Tnaitors. 2. Hereticks. 3. Inceſtuous. 4. N 
dec. Certain Criminous perſons are e 
making a Teſtament, in Englanc. | 
36. IV. The appointment of an HEIR to . 
ſent the Teſtator was an internal ſolemnity, which made 5 
i, eſſence of a Roman Teſtament. | 
37. He is called Heir, in the Civil law, wo fuc- 
2 ds to the whole eſtate of the deceaſed, Real or Per- 
19 ic * diſtinction. By the law of England, 
| ly HEIR, who ſucceeds to the Real ate, 
| 65 Rh t lit of ood; and he that ſucceeds to the Perſonal 5 
Eis by Mill, is called EXECUTOR. 5 
38. There were three kinds of Heirs, in the Ro- 
man law. 1. NRC ESSARII. 2. SUL ET NECES$A- 
RI. 3. ExTRANEI. In England, all perſons are 
capable of being Executors, who are e of mak- 
Ing age and —_— others legere OCT 


18 32 1715 47 


0. E. 22 Fur ET. N were all the 
5 4 | Chil- 


| (98 ) 
Childaen af de Teſtnor, of whatever fr or degree 


bormor poſthurous. GV er gat 10 207 

41. By the old Civil law, if a F athivixenheoibfL 
tuted his Son Heir, nor diſinherited him y name, the 
Will yas void: but the ſame omiſſion; in the caſe of 
a Daughter, or of à Grandſon: by 2 Son or by a 
Daughter, did not hurt the Will. cin 

11424;\Pofthumous Children were ofrrhree ps 
1. Sui. 2. Alieni. 3. Quafi-Poſthumin tr 

4. The birth of a Poſthumous "ora Dai 2 ; 
(whichowas called Agnatio.Sui Hæredis) or of a Srand- 
ſon born after the death of the Grandfather, and ſuc- 
ceeding into the place of his Father; (Which was 
called Quaſi. Agnatio Sui Heredis) would regularly 
have voided the Will of a Parent, which was good at 
the time when made. The Form, contrived by 
Gallus Aguilius, by which ſuch a Grandſon might be 
inſtituted conditionally ; and the Lex Julia Vellea, 
with regard to the inſtitution of the: Val Oy 
explained. | 

44, In the e of Poſthumoils Childien 
the Males were to be diſinherited y name; and Fe- 
males inter ceteros, with a Legacy, p.. 

46. By the new law, as reformed by Juſtinian, all 
children, of whatever ſex or degree, born/or-poſthu- 

mous, were to be inſtituted or diſinherited by name. 9 
46. In England, a Teſtator may omit or exclude 
his own children by his Will, and appoint others to 
be his Heirs or Executors, as he pleaſes: nor does 
the hirth Of a Poſthumous: child at all Au tlie Wilt 
of a Father. 

47. EXTRAN EOUS: . were © al — She: were 
neither the Slaves, nor the Children of the T eſtator: 
theſe were ſometimes called Voluntary Heirs. 

48. Thoſe 6nly could be Extrancous Heirs who 

had 


1 = " of ad * 1230 
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5 The Form \ was 1 : you, meus Ye is bg Si Filir, neus 
vivo ne morietur, Tux cg; fe quis mihi ex e NeEeOs,' poſt mortem 
meant, in decem menſibus proximis 72 85 Filius meus moreretur, natus. 
erit, Heres eſto. See D. 28. 2. 9. 


5 = >: 
had a capacity to-accept the inheritance, tonite 
time of making the Will, and at this time of the 
Teſtator's death?! 1 U A ee 
g. A Teſtator might inſtitute one Heir, or mere 

Heirs than one: but no perſon, except a Soldier; by 
the Roman law, could die partly Peſtate, and. partly 
- Inteftate. i. m enn 9 
350. Wheregneubleis only was:anſtituted; he ſuc- 
ceeded to the whole Inheritance, whether he were in- 
ſtituted ſimplys or tara part. The whole — 
Was called A883 W's diviſions and fabdivifichs: ex- 
ge 03 16) eee 11-17 8 UR en eee 
81. When 2 Teſtator Heits tan 
one, he might x-inſtitute-themalbſimply; ia. inſtitute 
ſome with 22 ſome without. 2 3:allot to each is 
reſpective: par PARTY 0 4163-40 135657" 5 
2g. The Ir Ds of Heirs-might be Abſolute;: 
or Conditional. Conditions were 1. Caſual. 2. Po- 
teſtative. 3. Mixt: And were further ide. 1 : 
Poſſible and Impoſſible. p 
33. An Heir could not dae e fon al — 
time, or till a certain time: but this law does not ob- 
tain in England, with regard to an Executor. 
54. An Heir was obliged to make ſome decration | 
of his accepting the Inheritance. le 7 a be 
58. By the old law, the Heir was; bound to acquit! 
all the burthens of the inheritance, if he once accept- 
ed; and therefore had a certain time allowed to dali. 
berate, whether he would take on him the office or | 
not: And this indulgence, by favour of the Prætor; 5 
was extended even to the Sui Hæredes of the Teſtator. 
36. The time of Deliberating was afterwards ſu- 
perſeded by the method of making an Inventory, in- 
troduced by Juſtinian; by which che Heir was not 
bound to Creditors ultra vires” hærtuitarius, This 
method is followed in England with regard to Exe- 
cutors; and until an Inventory be made, it will be 
preſumed, the Teſtator hath e 185 e. afficient to 
Pay. every debt. Na end ai 5 en 


Ba 8 
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vided the Inheritance, they were unde 


Ca) 
HE England, lien making an In] 
ventory, is — Wilk either in come, 
man fem, or pen #40901 The manner of Proving it, 


eee — nag * 
elt, | 700 
An Basen aber, ende ierten ddlng with 
the Eſtate of the Teſtator, cannot renounce his; Exe. 
cutorſhip.; but is not liable de bois gropriis to pay 


3 he has received. YIOV eswe nog eig wit anode} 


89. Before Inventories were introducod, che office 


— — —-— 


upon this foreſight SUBSTIDUTIONS, or conditional 
Inſtitutions, were created. Theſe eue. | 
2PYPILLAR, :g./QUASI-PUPIELARY 24} - 7 Ht" 
60. Fhe VULGAR Subſtitution was the appo 
ment of a ſecond or third Heir, in failure of the 
firſt. If the firſt en none ee eee 
could ſuc cee. 17K 2 rf Fm I . MES 
561. Fhere might be ſeveral Subſtitutes in theplac | 
of one Inſtituted 3 or one Subſtitute in the 


5 Inſtitutedt ß or the perſons Subſtituted mig] 


be the ſame with thoſe who were Inſtituted. Dey 

62. In a Reciprocal-Subſtitution, if the Teſtator 
had omitted to expreſs the parts, into Which Wes 
tood to 
Dr 

6g. The PuPIELAR or em et IEP a 'Fa a. 
ther ſfubflitured an Heir to his Children under power, 


diſpohing of his own eſtate and theirs, in caſe the 


child refuſed to accept the inheritance, or died before 


the age Wo; ogy MS The N and Child under | 


Fo wt 


Pp The Condit ition of the Volger Subſtitution Ys? Sf Abit 
Hera xo exit: and i it was expreſſed in 1 this Forin, Titus Hares 
efta.c 5 Titrus Heres NON 1 Tune Seius Here of e 0. ee RL 


+ The Condi tion df the Papillar Subſtitütion wh) 8; Filius 
Heres ERLT er intra  pubertate aecefferit: and THE TOES of ex- 
prefling that Condition Was, Fi Hus meus Herts 0 8 Filtus"meus 
Heres ron erit ; five Heres ERIT, tt ; prids not 5a Lam in N. 1 

venerir 3 Tuxc Seiuf Heres 21%. e eee 


1 1 


one Will, or Teſtament, ſerved for bott. 
64. The Vulgar Subſtitution expreſſed ming 


211 


the Pupillar; and the S en 
Contained, the: ue 4 Di 
65. No Subſtirution could malæe a Teſtament 


for Ps Child, unleſs he firſt made a Teſtament for 
himſelf ; . nnd'if the Father's: *Delbarena/Docarn] void, 
that for his Son was void alſo. Se RE OI; 
2:66. The Quas1-PUPILLAR: Sabſtitution related 
to thoſe Children, ho were paſt Puberty, and unable, 
on account of ſome infirmity of mind or body, o 
make a Teſtament for themſelves; for whom there- 
fore the Parent was impowered to make a Feſtament, 
afrer the exempl of the Pu Har Subſtitution, 
567. Entailed Eſtates in England reſemble, oe 
the Subſtitutions of the Roman law. | 
68. V. Teſtaments might be avoiped 4 
LAW. 2. By the Orrick of the JuDes: The 
difference between Teſamentum nullum, deftitutum, 
ruptum, irritum; explained. A Teſtament became 
Void by Law, when it was "Ether: e e or 


ue. . | 
9 


. meg pron 1. by 

Agnation a Suur eres. 2. a change of 

Will inthe Teftator. | | © ce ne 

70. A change of Will in [the Teſtator might be 

declared two ways. 1. by Cancelling or deſtroying a 

ane. Wr e ee many; one of later 
ate, | | tan Þ 11 412 

: OI TIE I mY 1 15 71. If 


. PE other wor þ The Vulgar 8 Si Filias E s NON erit, 
comprehends the Pupillar, S, Filius Hæret xRIT et intra Puberta- 
tem decgſſerit: And t the Pupillar Form, Si Filiur Herts Exi r et 
intra pubertaten Aether, comprehends the Vulgar, S7 Filius Hæ- 
res NON crit. The latter part of the propoſition, before it be- 
came an eſtabliſhed 1 maxim of the Civil law, was the ſub ject of 
a memorable diſpute, in the cauſe of Curius and Coponius, be- 
tween typ of the greateſt lawyers of their time, Q. Sczvola and - 
L, Licinius 9 See Cicero De Oratore. I. % 
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51. Ihe latter Tran, level" rg 
was not per / alt in its Kind; che former i continued 
ann England, Wills, WHich concern:aiPerſonal 
eſtate; thooghinorciniſhet are gooch as toi tlie things 
already bez ueathed : But a Deviſe in writing” cannot 
be req ther wiſe than by ſore! other W ill or 


writing, ſigned by three wirheſſeses. 


22 be Feenene becme neu oh ccd 
ſome wor N of ſtate in the Teſta to. 
BY void by a 9 — ſtate, or alteration of Cir 
damit the Teftator;rby:theEngliſh law s.. 

74 A Teſtament, broken-or ineffe Bunk by the Civil 
law; was often ſupported by the Law of the Prætor. 
A Teſtament became Void by the Orr Oof 
the odo, by the Action called Qnerela ar 8 
Teftamenti.” The caſes, in ich this actiom fad: place, 
and the TS, concerning 1 it, made by Juſtinian; 
explained. „%% 10 AN14TO 597 Vag Ow. 
I a Child: could comd\#t his Parker's.inhefi- 
rance any other way, this was al bar te the Qyerela- 


enn 


77. No ſuch action as the Querels fubſiſts in Eng. 
land: what moſt reſembled it, was the Writ called 


Brede de nutionabili parte\botiorum, which the Wife or 
Children of a deceaſed Teſtator had gp Execu- 
tors, 'for recovery of part of the. 70 gods. „But the 
cuſtom of reſerving a Reaſonable Part fur widows 
and Khilcken, though ſtill in force in the city of 


London; has, in other places, 2 abolifbed;by. Act 


of Parliament. | e 
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7a Law there were 1 kinds of 
Le acies; ger. 7 ee Dane Prep | 
tionem, See modo; 40 6a 15 1 of which was, aſſigned 
a certain form 10 0 00 ile diſtindtions were 
taken 7 By J 3, Sies Were, all re. 
duced 


: fe acies ie be e Conffdered . Th os 
Egacies. II, the Perſons 
ca 55 Tera the l 1255 Effect; wry In- 
Clqcsenits“ p IV. the Days, by 1 Wh they , 
might 1 wache, 7 bf 
Thi 11 1 Corpore: 1990 Ingorp 2h = . 
ee 


WF: 2 or in füturity, belongin 755 t | 
to a y. othet perſon, mi ight be left as e Harde, 
5. Legatum Labe eien, Nominis, Generis, Optionis, 
Pane nomine; explained. 3 
6. If a Legacy was loſt or periſhe before detiy 
without the Kult of the 128 % was to the 
Legatee; if by the © Fault, 61 the Hit, he Was bout 
0 Yu? F i 0 5 
».. 3h. AM perſans were "capable '&f 10 ving Le 
cies, hs could either make a Te Lal nent i 9 | 
from he Teſtament of another, 


ſtings ar. 


0a 
381 | a Poſthumous Child was-pood ; as 
alſo to an Uncertain Perſon, — — the e 
ſigned by the Teſtator could: OS 
9 ——— proper — or Sirnameibf 
the Liegatee, or a falſe Deſcription or Cauſe added to 
a Leg did not male it vod 
10 Legacy to a Company or Corporation was 
How" far ſuch Legacies ces wr refed by che 
| tatutes of Mortmain, in ained. 
? 11. Certain perſons are incapableof! £LgaCies, by;the 
laws of England. 
12. III. By the old law, no Legacies left! in a Teſta- 
ment were Few: B —* — had firſt ap- 
inted an Heir: But this Or no lon ne- 
Sup, after the ring 2 2 25 ff 
13. In what caſes the Jas ccreſcendi_b place 
anong 'Co-legatees z explained ff f 
14. A Legacy might be left purely, or condition. 
iy; to a certain day, or from a certain day. 
13. In England, if a Legatee die before the Teſta. | 
tor, the Legacy is lapſed.” In contingent Legacies, 
when the time is joined to the ſulſtance of the L 
and the Legatee dies before the day; it is a lapſed 
Legacy: When the time is joined to the payment, it 
is a Nee Legacy; and if the Legatee die before the 
| the day, his right is tranſmitted to his Heirs. 
16. In what caſes, and from what time, a Le 
| ſhall bear Intereſt, by the Engliſh lars. | 
17. A Teſtator was not permitted to exhauſt his 
whole patrimony in Legacies, and leave nothing for 
his SA yoo Heir. The Leges Furia, V oconia, 
Tolls explained. 
8. By this laſt law, a Teſtator could riot give away 
Legacies more chan three parts in four of his 
ih Le the fourth part, thus ſecured to the Heir, was 
= alley i the Falcidian portion. _ . 
The Falcidian portion was nec, according ; 
t th value of the inheritance at the time of the 
| Teſtator's 
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del ih pay the debts of the Te r; and 
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—IDEI- .COMMISSA, or Bequeſts IN 
TRUST, were I. Univerſal. II. Particular, 
2. I. An Univerſal e was the 2 755 
of an inheritance, in whole or in pa 
Truſt that he ſhould convev it, or Tailpoſe . ober 
fits of it, to another. He, to whom the 9 
was given in Truſt, was called Hæres Fiduciarius; he, 
who had a beneficial intereſt in the Me Tae 
called Heres Fidei- commiſſarius. 2s 
2 10 Sor the Fiduciary 8 from being 


bound to the, Creditors, of the leceaſed Teſtator, it 
was provide by the SCTUM [ARRRELS LANUM, that 


e wht 8000 : 


England, when there Fete , of afeth | 
Al ge aral lægacies muſt abate;praportionablyy 9 88 
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« 60 
the Actions, which by the Civil law might be 
roug ht by or againſt the Fiduciary Heir, ſhould be 
rranske to the Fide-commitiee, . 
But as Bequeſts in Truſt were ſtill liable to be 


de ted, by To Fiduciary Heir tefuſing to accept, 
the SCTUM, PEGASIANUM, was made; by which, 
after the ple. of the Falcidian law with regard to 
Legacies, the Fiduciary Heir was permitted to retain 
a fourth part of the Inheritance, if inſtituted Uni- 
_ verfal Heir; or a fourth of his Portion, if inſtituted 
Heir for a Part. 
RM 1 550 two Scta were afterwards reduced into 
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Of Sucoks s10N by Law. as YER 


Wood's If. of Civ. Law, B. II. Burn's Eggl. Law, Vol. II. Ti- 


Ch. 4. » __tle Will, agt. Adminiftration.. 
n 5 Blackſtone's Comm. B. II. Ch. 
1. 14 32. : | 5 | 


1. TN caſes, where a perſon hath neglected, or was 
| not permitted, to diſpoſe of His Property, after 
his deceaſe, by Teſtament; the LAW of each parti- 
cular Society ——_ a Succeſſor, whom 'it judges 
to have the beſt right to enter on the vacant poſ- 
od ᷑è VCC 
2. SUCCESSION by LAW is the Title, by which 
a man, on the death of his Anceſtor, dying IN TES- 
TATE, acquires his eſtate, whether Real or Perſonal, 
by the right of Repreſentation, as his next Heir. 
3. An INT ESTATE is one, who dies without a 
Will; or who leaves a Will, which is not valid. 

4. In England, Succeſſion by Law to an eſtate in 
LANDS is called DESCENT; the Perſon ſucceedin 
is called the HEi1R; and the Eſtate itſelf is called the 
INHERITANCE. In Succeſſion by Law to an eſtate 
in GooDs, the Perſons, in whom they were formerly 
veſted, were the Biſhops, by indulgence of the King: 
but Biſhops are now compelled to commit their power 
to certain perſons called ADMINISTRATORS, ex- 
preſsly provided by Law. | 

5. Succeſſion by Law is of two ſorts. 1. in capita, 
when the Inheritance is divided viritim, according to 
the number of perſons; all claiming in their own 
right, as being in equal degree of Are, 2. in 
ſtirpes, when the Inheritance is divided gregatim; the 
claimants being ſuppoſed to come, by right of Repre- 
25 EE fentatien, 


( 48 ) 
lente into the place of the perſon deceaſed, and 
dividittg that ſhare in common, which he, Whom they 
| repreſent, would have had; had he been living. 1 10 


6. The Roman law, concerning Inteſtate Succeſſion, 
which! is contained in the INSTITUPIONs, was en- 
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7. The old Roman law concerning Scene is 

to be explained from the law concerning the diviſion. 
a | Lands; which required that the Property of one 

Family ſhould not paſs into another. 

8. The old Roman law acknowledged nine | 

Orders i in the Succeſſion to an Inteſtate eſtate. I. the 

Sui. II. the AGNAT1. To theſe was added, by 
the Prætor, a third. III. the Order of Cod N ATI. 
. I. The Sul were ſuch Children as were 1. in 

the Family, and under the Power, of their F ather. 2. 
in che firſt Degree. 8 

10. Children born in Concubinage, uhen Legiti 

were reckoned Sui Heredes. 

11. Emancipated Children, though excluded from 
the ; Suitas by the Civil law, were reſtored to Ke Brahe 
law of the Prætor. a % 

„2. Adopted e by a n of Juſti- 
nian, belonged to the family, and were under the 
power, of their Natural F ather; and were only ſo far 
of che family of their Adoptive Father, as to ſucceed 
to his wow with his vn nenn, if he died 

13. It. was. ae ahether the Heu bee were 
male or le Sons * Acer in 
their 


6 
their own, Tight, in capita; \Grandchildren from a Son, 
though in ever ſo remote a degree, ſucceeded, by right 
of Repreſentation, i en inp ,, 49h tg ow : 208) MS 
14. Grandchildten from .a Daughter were not du 
Heredes : but the conſtitutions of the Emperors gave 
them the rights of the Suitat, and put them, nearly, 
on the ſame foot with Grandchildren from a Son. 
16. II. In default of a Suns Heres, the law of the 
12 Tables Paſſed to the Collateral line, and called in 
the AGNATI. tO 
16. - Agnati were thoſe relations, male and female, 
which came from the tame Father, though: from _ : 
ferent mothers. E UNS ot 
J hs Dackioeiinh law, e the A 0 
an Inteſtate inheritance, made no diſtinction of e 
the. Media Furiſprudentia excluded Women, beyond 
ſuch Siſters as were Conſanguineæ : Juſtinian permitted 
all the Agnati, whether male or female, to inherit, ac- 
cording to the prerogative of Degree; and made die 
Soror Uterina: equalto the Scror Germans: © 
18. The rights of Agnation were given by: juli. 
* to Siſters Children, if the Inteſtate left no bro- 
ther or ſiſter living; but did not extend 8 Siſters 
Grandchildren. | 
19. If the firſt degree failed, by death or xemiheids. 
tian the inheritance was not rranimiſlible to Entity 
till the times of Juſtinian. - | # 
20. In the Collateral line, the eight a Re 7 vr 
tion did not take place; but the neareſt degree, whe- 
ther one or more, excluded all the a en and che 
Succeſſion was always in capita. | 
21. Agnatic Succeſſion has place in Biesen 
by che laws of England; which, in Collateral Inheri- 
tances, always prefer the Male ſtocks before the Fe- 
male, unleſs where Lands en. ere deſcended | 
20 anal 6 4 4igh 4 2 
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22. The law of the 12 Tables did not allow TB 
ritances to Aſcent." N Father could ſucceed to his 
Son, hom he had Emancipated But chis ſucceſſion 


* ed was 


60 
eg Ceremony of Eman e 


72 which the Parent was confidered 28 4 "quafi- 
Pat d' the Child as his quaſi-Libertus.* 


495 A Mibcher knd her Child could not fucceed each 
other by the Decemviral law. The SeruM T. 
TULLTANUM permitted aMoTnrER, that had a cer= 


teain number of Children, to ſucceed to à Son or 4 
Daughter, who. had left no Children of their own n; 
but did not allow her to ſucceed to a Grandſon ora 
Grandaughter. 
t "TE ths 4 inteſtate Child left a Father and a Mos 
ther, the Father was preferred: If a Father and Mo- 
ther, together with a Grandfather, the Grandfather 
was pteferted to the other two: If a Mother and 
Grandfather only, the Grandfather was excluded. | 
#2725; Brothers and Siſters by the whole blood, and 
Brothers by the ſame Father, excluded the Mother ; 
Siſters by the ſame Father were admitted with the 
Mother: If there were both Brothers and Siſters, the 
inheritance was equally ogra dener Way and | 
the Mother was excluded. 
26. The regulations in the 855 Tum 7 ertullioniem, 
made by Juſtinian, explained. 

27. The SCTUM ORFICIANUM called: 8 
whether Son or Daughter, to the inheritance of the 
Mother; as the Sum Tertullianum had called the 
Mother to the inheritance. of her Child: and this 
privilege was extended, by the Conſtitutions, to 
Grandchildren, with regard to their Grandmother. 

28. Natural Children, and Spurious, were equally 
favoured, by oo Strum e with 22208 that were 
| Legirimace. 

29. The lite of Baſtards 3 is eie favoured, as 
10 — Eſtates, by the laws of England. 

o. Hl. When both the Orders af dvi and Aenati 
failed, whether reckoned by the laws of the 12 Ta- 
bles, or of the Senate, or by the Conſtitutions; the 
Prezcor introduced his ng Order of CoGNATI. 

55; BN 31 Cognati 
8 2 ses Book 1. Ch. 9 pr. 15 
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high, cams by the the Mother on; cur 

32. The Rights of. fel he he ven, by. 
Pretorian, law, 1. io, had, 
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Suacceſſione ab Inteftato, A o Hark bf | 
dum Now. CXVIII. S {co J ci Dera 1 NI 65 F 
Wort oIufe1 . of Civ. Law. B.II., q ers OT 5859's "1 ark; 
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367 In Sustelen by LAW; as faded ß Nein 
in the” Novels, the dikkin ions between cher A 


"Emaiici bali, and between the Agnati-and'Cdghati; were 
-aboliſhed/% (AL 4-244 4 [14 $46; 194) 2 Menden NI 9 
34. The Orders of Sucte hon „according to ehe 
Novels, were three. I. DBSCENDANTS!'II: ASUEN- | 
"PANTS. © IfL.'COLLATBRNES! l ogy 
35. The Courts in England, which haveolphikintc 
of the Diſtribution of Inteſtates effects. im caſes here 
our laws are ſilent, \or Hot ſufficienti expres; Arc 
_ chiefly, guided by the doctrine of the. . 
36. I DEseENDAN TS, of Seven Gees tile 
or Tele, excluded all other relations, Whether As- 
Nan bt Collaterals, eee 


TY | 
5. ene ri; IurRT TAGE fi 
40 55 CEN! che Tue of the Floß Taft fe | 
in mhfniti 1 . "Yr te Piſtriution 61 6005s, tig Sta- 
fits Lav e 4 the farm 10 with the Ciel l 
Deſcendants, exclufive of Aſcehi 1 5 an Collite- 
WP only taking in the Wife 5 tlie deceaſed, dere 
there is one ſurviving. n ee eee 
38. Sons and Daughters, that is, the immediae 
Deſcendants of the deceaſed, ſucceeded in capita: 
failure of them, Deſcendants 95 a more remote rb 
ſaccce ect By Repreſentation; th firger;' whether they 
were 15 50 or e ft to in Ed a Tea 
 _* 39. In Sutcendn to LANs, in a 1 
8 Delgendafits, 1. in 2 of a perlon deceaſed,” re- 
preſent their Anceſtor. In Sudcefon to Goops, | 
' where all' the claimants in the e Ime are in egual 
degree, the Uiviſidn of the Eſtate is in kupits; ad 
Kepreſentation is only then intfodui ced, 1 neceſfar 
to Prevent excluſion, | | 
40. A child in the Mother's wob was reckoned 
among the Deſcendants of the deceaſed, by the Civil 
law. In England, Diſtribution is not made till within 
one year from the death of the Inteſtate; within which 

Ts all Poſthumous children will be born, © 

41. In che order of Deſcendants, no regard was had 
| wo Primogeniture; and no preference in reſpect to Sex. 
42. In England, wich. regard to LANDS, the Male 
iffve i is admitted before the Female: where there are 
two or more Males. in equal degree, the Eldeſt only 

- inherits : but the Females all together. 

43. In the Diſtribution of GooDs. of an Inteſtate 
in one third goes to the Widow, and the 
. retyainder,” in equal portions, to his Children, or to 
-thejrRepreſentatives:. if no Widow, all js diſtributed 

among the Children: if no Children or Repreſenta - 

tives, a moiety goes to the Widow, and the other 
moiety 10 the naxt of: K. /eqyal degree, and er 
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44, The — of Conſanguinity, ”m which 
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| of Ki re inveſtigated,: reckoned, in the 
Diſtr en ck Goods in End, Toh th 
computation of the Civil I In Deſcents, | 
grees af Conl: 5 are reckoned according f. rot b 
| computation Canon law. 7 7} 
2 45. II. When an Inteſlate: left 10 Deſtendints,” Lo 
| no Collateral ſuch ASCENDANTS'as were e in 
degree, male or fem Nb poets or maternal, ſuccecd- 

2 to his eſtate, to tlie excluſion of all the remoter; for, 

| ng Aſtendants, reſehtation was not admitted. 
| A 6 When ſeyeral A Alcendants concurred in the ſame 

1 thoſe on the ors of the Father received a 
moiety, and thoſe on t part of che mother had the | 
other moiety; without regard to the number of r- 8 
ſons on either ide. 
47. If beſides Aſcendants, there were alto Collate- 
Tals, as Brothers and Siſters of the Whole blood, all. 
ſucceeded in equal portions, in capita: But brothers 
and ſiſters Children, if of the Whole blood, ſucceed- 
ed, by Repreſentation only, in tir pes. Brothers or 
Siſters of the Half blood, and brothers or ſiſters 
Grandchildren, were totally excluded. 

48. If there was no Father not Mother, bata Grand. 
| ike and a Brother; the Brother excluded the Grand- 
father: And this ſeems now to be che ſettled 
with . to Miene! in Eng capt 0 757 
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cr ee A 
interpretation, and declared in IE 5 he 
Aufron of the Grandfather, See Yoet comment. ad 1 wo Vol. 
II. Lib. 38. Tit. 17. 6 13. and Burn's Eccleſiaſtical Law, Vol. 
II. p. 722. Ed. 1763. 1 
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- 1199. un Gutreffion do LAanDs — — Anheri⸗ 
tances never ASCEND but lands, which came by the 
Father, >de/revid to rhe Heirs on the part pf the Fa. 
thery)arkdilands;' which came by the Mother, to the 
Heird on tlie part of the Mother. 
gebn the diſtribution of Goops in England, | 
when. a Child dies inteſtate, leaving a Father, but ao 
children of his on; the Father is entitled to the 
hole zäf he leaves no Father, but à Mother, toge - 
ther w Brothers or Siſters, or their Repreſenta- 
tives, every Brother and Siſter; and their Repreſenta- 
tives, have an equal ſhare with her: Grandfathers and 
Grandrabthers are adrnitted, in excluſian of Uneles 
and Aunts : Aſcendants, equal in degree, ſueceed to 
1452, III. In the Order af CoLLATERALS, when no 
one was left in the Deſeending or Aſcending lines, 
there might be 1. Brothers and Siſters alone. 2. Bro- 
thers und Siſters, together with brothers and ſiſters 
Children. 3. Brothers and ſiſters Children alone: 
a. Brothers and Siſters alone, of the Whole blood, 
ſucceeded in N excluſion of the half bloode 
Brothers and ſiſters Children, concurring with bro- 
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83. No Repreſentatives were admitted among Col- 
rat after brothers and ſiſters Childre 


| © 4 54+ : 
_ ceeded. 


n | 
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Brothers and Siſters, whether of the Whole dr half 
| — a} degroe 40: — 
titletl tb equal; of his eſtate; Brothers and 

ſiſters Children, concurring : wich brothers And ſiſters; 
ſuccetd in flrpes: : Brothers gd filters Childten, alons, 

| ſyboeed — capita f And no Repreſentation is admit; 

* "as. Hy thers and ſiſtefs;Childten, > & naw 
Doſoend che law of, che Code, “ if no one was | 

yo: ag or Collateral lines, did; 
nd —— te of N get nn 


H Wie, to the eſtate of ee But this was 


a—_—_— by the law of the Novels, + _ etl i ay 
Eaaknks proviſion is made e | 
_—_— or, Joeinture; and a HUSBAND, , who. has 
—— a woman ſeized of an Eſtate of In | 
and has iſſue by her, barn alive ie, on the death of 
his wife, Tenant for life by t/ Curteſy. 1 115). 46-4 
560. Laſtly, in default of a LEGAL Wen | 
became al res caduca, and = Fiscus, of wo" 
ſucceeded. In England alſo, upon HR In- 
heritable Blood, Lands\ESCHEAT to 155 bs King 0669 
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O Of the Succeſſion of the LIhERTI. 


Joſt Lib. III. Tit. 7. 8. g. I: 1 . 
Heinecc. A. R. ILib. III. 9 . 917907 1 06 
2 C. Tit. 7. 8. Wu F# LOYAL fl hs 


Y the. old law, Slayes, even leaf ee | 
ſion, had no right to Inherit from each; other. 

The Emperor. Valentinian permitted the Children and 

Grandchildren of a LIBER TVs to ſucceed to him, 
wis Inteſtate; and this Privilege was 1 by 

| PO} Of Pons} Juſtinian 
FE 0.614 © 4 Nor. 53. e 6. 
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Joſtinian to al his Deſcendants, in excluſion of the 
2 of the PATRO T. | 
2. By the Decemviral law, a Liberrus might . 
curely paſs his Patton Ys ity His laſt Will; and, in 


caſe of neſts the Patron then only ſucceeded, if 
che Laäbertus 0 wech children as had cle Jin 
3 NN LY JON YC. NOAA: ns OY 2 +714 


3. The law of the Preto reſtrained the Libett 
| from paſſing his Patron by, in his laft Will; abt 
che Patron poſſeſſion of the Goads, as far as a M | 
i the Lese having no Jun hevs of his own, had 
left him leſs than that ſum. 0 2 
The Lex Papia Poppits'afterwrds ena .that, 
whether the Libertus died Teſtate or Inteſtate/\pro- | 
vided he were of the richer fort, and left Jeſs than 

Ties 1 der Patron ſhould be admitted 0 2 
7 viri is Wo SITY; $6 F771 
tz. The Iris in the Pretoriqn law, nl in the 
—— Hh ers & by Juſtinian; explained. 
ea 1 — mg eic his CHILDREN, in the 
to the Goods of the Liber- 
tus: — — ag by his.faft Will; or otherwiſe, 
had aſſigned the Libertus to any one Child, in 
ference to the reſt; in which caſe ſuch Child alc 
had che us be and the other children were 
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of 68e by the BoNORUN Posss= 


ed IT the Pretor, 


kan when the cauſe was heard judicially. 


SIO 3 by the Pretor. Kundus 


In, Lib. Uf. T l r. eee ar? SpagSeyles | 
oppii Comm. Lib II. n le, | 8. i 1073 
Heinece. 4 X. #4 Lib. III. * * CD Ag 410. 118 J. oh 
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2 ONORUM Possksslo is the Right of prirſa- 
tips and retaining the Inheritance of a perſun 
168, not — due by the Civil law, but g is A 
rom a principle of Equity. 
2. The Bonorum Poſſeſſio, granted by the 
was 1. EDICTAL, or Ordinary; when the catife was 
not heard judicially. 2. DECRETAL, or E 


The EDIC TAL or Ordinary grant ak: {'« 


1. When there was a Teſtament. 2. when there was | 


not a Teſtament. 
4. The Ordinaty grant, FT there 4945 2 | Teith. 


ment, was L. contra labalar, in favour of children paſſed 


by in the Teſtament, without juſt cauſe. 2. ſecundum 


tFabulas, to ſupport a Teſtament defective in form. 


Teſtament, was 1 
1. Unde Liberi, in favour of Emancipated Children. 


The Ordivary grant, when there was not A 
uced by Juſtinian to four kinds. 


2. Unde Legitimi, in favour of the Agnati. 3. Unde 
| Cat gnati, 7 to relations on the part of the Mother. 


Unde Vir & Uror, by which the Huſband and 
Vife ſucceeded each other, when the Cagnati failed. 


6. The DECRETAL or Extraordinary Grant was 


, given to particular perſons, by a ſpecial Law or 


Conſtitution. - 


7. The Bonorum Poſſeſſio could not be claimed, af. 


ter a limited time. 


8. The 


"Y 


A 


5 1 1 75 tion af the Goods of an Inteſ- 
$1 inary to his next of Kin, in 
45 12 Wande the e Poſſt ellion of Goods, Goods, „ Srant- 
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of "the A maden of: Property by e 
ION; 201 other CI VII. Modes 'of acquiritig, 
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E SIDE 8 if Civil Modes "oy a6quirin 1 

perty already explained, Preſcription, 755 
tion, Sbecglhon; there are four others, mentioned 
the Inſtitutions. I. ARROGATIO. II. Lore 
ADDICTIO,LIBERTATUM SERYANDARUM CAU- 
84A, III. SECTIO BoNoRUM, IV. Ex Scro CLAU- 
DIANO. | 
2. I. He who paſſed into another family by that 
ſpecies of Adoption, called Arrogation, transferred 
himſelf, and all his rights, except 3 * as periſhed by 
the change of family, to the Arrogator. This was 
the Acquiſition of Property by ARR0GATION, 

3. II. If a Teſtator in — laſt Will had given 


| Freedom to Slaves, and the Teſtament afterwards be- 


*came deſtitute; the Slaves loſt their Freedom.. To 
Pn vent this, the Effects of the deceaſed were by the 
rætor addicted, or made over, to one or more of the 


manumitted Slaves, or to any other perſon, who was 
admitted as Teſtamentary Heir, giving caution to pay 
the — and by this means the Slaves obtained 


their 


465 


ler Fe vom. This Mode or acquir nf, 8 pg | 
55 called BoNoRUM beet "LIBEKtA _ 
SERVANDARUM CAUSA. A 
4. III. The Effects of Debtors, in'taſe or thi — 
cy, were aſſigned by the Prætor to a certain perſon, 
| in order tobe ſold and divided among the ſeveral Cre- 
ditors. This was the Mode * RY Fropety 
per SECTIONEM BONORUM. || 
5. The Hiſtory of the N Law, with regard 


£ 4 4 


to Debtors; and the Decemviral Law, which con- 


ſigned the Debtor into the hands of his Creditors, 
with liberty to cut the body into pieces for their re- 
ſpective Debts; explained. 
6. The aſhgnm _ of the Effects of Debtors, as 
practiſed by the old Civil law, gave place to the law 
of Cefhon, e by the Chriſtian Emperors; by 
which Debtors were obliged to ſurrender all Their 
Goods to their Creditors upon Oath. | 
The laws of Bankruptcy in England reſemple 
the law of Ceſſion among the Romans. Fs 
8. IV. The Mode of acquiring Property Ex SCTa 
üer was ed by Jr uſtinian. 1 
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CHAP. Xa, 
00 Op146ATIONs n general. MI 


CY | 140 1 


Inſt. Lib. III. Tie. of Wenn BY 8 
Hoppii 77 155 III. 223 


Wood's — A6. Len. B. 11717 wt Lis 
5 e Tos 1 Alz W x 1 00 
ROPERTY in Action, when confidered with 
regard to the perſon, from whom it is Ups. 8 
called OBLIGATION ; when conſidered with 
to the perſon to whom it is due, it is called Jus Fr 
Rem. 

Fg Obligation i is a Bond of Law or Equ uity, and 
ſometimes of both, by which a perſon is laid under 
a neceſſity to Give or to Do fomething. 

3. Obligations were 1. Natural, 2. Civil. 3. walk. 

Mixt Obligations were 1. Civil. 2. Prætorian. 

4. Obligations might ariſe from a lawful or un⸗ 

| Wy act: The former fort were called CoNTRAC- | 
Tust the latter D PLICA. 

5. When the agreement in a Contract was not ex- 

preſſed, but ones, it was called Quaſi-Contradtus. 

hen an unlawful act was committed through neg- 
ligence, and not ill deſign, it was called Quaſi-De- 
liffum, © 

6. From hence Obligations were diſtributed into 
four ſpecies. I. Ex CoNTRACTU. II. QUAsL Ex 
CoNTRAC Tu. III. Ex DELIC Tro. 15 ne Ex 
Drrie ro. 
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nun pe fo called, is an a Fe: 


4 , ment, upon nr prope Confideration, to do, or | 
not to do, a particular thing; with an Obligation, at 
leaſt on one fide, and an Action to enforce the per. 
formance. 


2. PAcrs and Connie were tent frothy each 


other, Patia were 1. Nuda. 2. Legiſima. 3. Adjecta. 
3. Property in Action may be transferred, in Eng- 
land, by a Contract: but no Contract is binding, 
the Engliſh laws, unleſs attended with a Conſideration: : 
which i: is 1. a Good. 2. a Valuable conſideration 
4. Contracts were, ſome of them, Bame Fidei; ach | 
$tri&i Juris. In the former, Equity and Good Faith 
were more conſidered than the bare words of the co 
vention: in the latter, nothing could be demanded, | 
but what had been expreſsly covenanted by the dey 
tracting parties. i 
3. In eſtimating the Damage oceafiotie bp lier 
of the parties acceding to a Contract, it was cn 
ſidered whether ſuch Damage were owing to 4 Dol 
a Caſus Fortuitus, or a Culpa. Culpa was of 
forts; Lata, Levis, Leviſſima. | 
6. In Contracts of Partial Benefit, where the 55 
vantage was on the ſide of the Giver, the Receiver 
was anſwerable for a Dolus and Culpa Lata "—_— : 
. where 


( 3 
where the advantage was on the ſide of the Receiver, 
ſuch Receiver was anſwerable even for the Culpa Le- 


_ wiſſima. In Contracts of Mutual Benefit, the parties, 


beſides a Dolus and Culpa Lata, were anſwerable for 


the Culpa Levis, but not the Levi ſima. 

7. Contracts were I. INNOMINATE. big NoMi- 
NATE. | 

8. Inno ATE — were oſually ranged 
under four claſſes, expreſſive of the Conſideration on 
which they were founded. 1. Do ut des. 2. Do ut * 
cias. 3. Facio ut des. 4. Facio ut facias. 
9. Novinare Contracts were of four kinds, ex- 
* of the Ways in which they were formed. 
REAL. II. VERBAL, III. LITERAL. IV. Con- 


SENSUAL. 


C HAP. XV. | 
* REAL Contracts. 


III. Tit. 4 Grotius de J. B. et P. Lib. II. 

1 Comm. Lib. III. Tit Cap. XII. f 20. 21. 
Rutherforth's Inft. of Nat. Law. 

Helniee: A. R. — III. Tit. Vol. I. Ch. 13. 

— LI. J. C. - Blackſtone's Comm. B, II. ch. 

Wood's 775 of Ee Law. B. 10. 30. f 

III. Ch. 2. . 
Epp rit des Loix. Liv. XXII. Ch. 


19—22. 


EAL Sine were thoſe, i in Ee beſides 
; — conſent of the parties, the delivery of ſome 
Thi was required, to ne the Obligation. Theſe 
ur in number. MUTUUM. II. Commo- 
— III. DRPosTTUM. IV. PiGNus, 
2. I. MUTUUM is a loan of conſumable Goods, 
called Res Fungibiles, lent on condition of a return in 


% 


3. In 


103) 
ide snd Mme: temight happen chat. 
value altered, after the Contract: Whecher, in — 
caſe; the payment mould be made according 
price the money bore at the time af the Contrast r 
at the time of Payment z/confidered, m.y hg offs 
4. A Mutuun allowed of ho-xeqompepces by way 
of Intereſt, When a Loan of conſumable Goods car- 
ried Intereſt irh it, it was-called-EQENUS: 4] 8 
$103 5 The regulations of che OI n law concepning | 
Intereſt for ; Money: and the method. of. ene 
it; explained. W 5 5 | 
ea The higheſt — Intereſt for common Loans, | 
permitted by the Roman law, before the age of Juſti- 
nian, was Twelve per Cent: this was called Uſure, Aſſet, 
and Uſura Cente/ima, or Legitima. uſtinian reduced 
it to a Triens, or Four per Cent. 
. The Regulations of the law of England concern- 
ing Intereſt, 
8. The taking of Intereſt for Money i is not un- 
lawful. 
I. COMMODATUM is a Loangf ede 
. Goods, lent gratuitouſly, for a certaiñ Uſe, on condi- 
tion of having the ſame returned in ſpecis. 

10. III. DEPOSITUM is the delivery of a Thing 
in n Truſt to another, on condition of reſtoring it to the 
owner on demand. Such a Contract, in the MoS 
England, is called ſimple BAILMENT, - + + - 
I. Depoſitum was of two kinds. 1. Simplex. £5 5 

ſerabile. 

12. The Nature of a SrdoxsT RU, ang in what 
reſpects it differed from a Depoſitum ; explained. 
13. IV. Pi6Nus is the delivery of a Thin "Da 
Creditor, as-a Security for Money lent, on condition 

of returning it to the owner, after payment of che debt. 

14. When the thing pledged was not delivered to 

| the Creditor, but continued in poſſeſſion of the Debt | 
or, the Contract was called HYpPoTHECA./ : | 
136. In England, a moveable Chattel, delivered W 
N for Money lent, | called a PAWN, Eſtates 
| in 


— — .’M— , eg ee EL 


( 64 ) 


in Land, granted for the like purpoſe, are called 


Eſtates in Vadio, or in GAGE; being 1. In vivo Vadio, 


or LIVING-GAGE. 2. In mortuo n or Mok 
GAG E. 0 5 55 


16. Pletiges,” by the Civil wk were 1. Expreſs 


2. Tacit. They were alſo 1. General, of a man's whole 
eſtate. 2. Particular, of ſome one thing only. 


17. Sometimes the Creditor had the profits of the 


Pledge, by way of Intereſt: this was called Pattum 
6 Antichreſeos: 5790 


18. In. caſe of 3 of payment, the Creditor had | 


power to fell the Pledge; allowing the Debtor two 
-years, after notice given, to redeem it“. | 
109. In a Mortgage in England, if the money be 
not paid at the day aſſigned, the Property o 


the 
Land becomes abſolutely veſted in the Mortgagee, 


by the Common law; but may be reclaimed by the 


right owner, by what is called the Equity of Redemp- 


tion: And the ſame. indulgence i is allowed in a Pawn 


of Goods. 

Ane, V. Beſides the four Real Contracts now men- 
tioned; there is a fifth, not treated of in the Inſtitutions, 
called PRECARIUM: when one grants the Uſe of 


ſome Thing to another, at his ene till ſuch time 
as f grantor ſnall recall it. 


x 
WW" 4 


i, It, Tir. 8, $1. 


"CH Ap; 


6 | 4 
* * 1 2 2 5 1 * 
©. % 44. OS 8 0 9 


f CHAP, xvl. 15 
of VERBAL 'Contradts, rc 


Inſt. Lib. It; Tit. 16—21. Wood's Inf 1 e of Bugs 


Hoppii Comm. Lib. III. Tit. land. B. II. Ch. 3 
Blackſtone's Gln 5. U. Ch. 


16—21 | 
Heinecc. * R. Lib. III. Tit. 20. 
16—20. Tit. 21. 

E.. F. C. Lib. III. Tit. 
a 
5 "RW," of Civ. Laws B. LIT; 
3 


ERBAL Contracts were thoſe; i in which, a 
ſides the conſent of the parties, a ſolemn form 
of Words was required, to perfect the Obligation. 
Theſe were chiefly two. I. STIPULATION. . II. = 


pz uss io. 


. 5 811 TION is a Contract, by which a 

perſon is bound to Give or to Do ſomething, i in con- 
ſequence of a Queſtion aſked; and a fit Anſwer pre- 
fently made to it. 

3. Both the Parties in a Contract of Stipulation 
were denominated Rei: the perſon that aſked the 
Queſtion, was called Reus Stipulandi vel Credendi; he 
that returned the Anſwer, Reus Promittendi vel Debendi. 
When more Stipulators or Promiſers than one were 
concerned, they were called Correi Slipulandi, or Cor- | 
rei Promiltends. 

4. The promiſe in a Stipulation might relate ta 
ſomething Certain or Uncertain. The Stipulation it- 
ſelf might be 1. Pure. 2: Conditional. 3. Ferformable 
on a certain Day. 4. or at a certain Place. 

5. Whatever was acquired by Stipulation, the St.- 
pulator acquired for himſelf only, and not for any 
other: Except he were 1. a Son under power. 2. a 


Slave. | 
8 F 2 6. Ef. | 


- 
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6. Effects of Stipulation by a Slave, in the caſes of 
a Servus publicus, communis, hæreditarius. e 
7. Stipulations, in reſpect of their Cauſes, were 

1. Voluntary, by conſent of parties; otherwiſe called 
CONVENTIONAL. 2. NECESSARY, by Order from a 
Magiſtrate. Neceſſary Stipulations were 1. Judicial. 
2. Prætorian. 3. Common. 

8. Stipulations became INEFFECTUAL 1. by In- 
capacity in the Perſons contracting. 2. OR in 
the Things, which were the Subject of-the Co 

3. Defect in the Form. tr 11” 5: 

9. Stipulations, in England, differ nothing from 
common Covenants, whether Nude, or on ſufficient 
Conſideration: and by the Stipulator is generally 
meant the Promiſer, not he to whom the promiſe is 
made, as in the Roman law. * 

10. II. FID REI US sl ON is a Contract, in which a 
perſon bound himſelf, as a Surety or Acceſſory, for 
another, by the way of Stipulation, without diſcharg- 
Ing the obligation of the Principal. | 
11. Fideuſfors, or Sureties, were allowed in Con- 
tracts of every kind; and they might accede to natu- 
ral as well as civil Obligations: But no Surety could 
be bound for a greater ſum than was owing from the 
Printipal. ng oh ee quo: 

12. If there were more Sureties than one, the Cre. 
ditor might ſue which of them he pleaſed for the 

whole, without convening the principal Debtor, 

13. To relieve Sureties in ſuch circumſtances, the 
law allowed them three advantages. 1. Beneficium Di- 
viſfionis. 2. Ordinis ſtue Excufſionis. 3. Cedendarum 
— ĩðͤ Gf 

14. All Perſons might be Sureties for others, unleſs 
ſpecially forbidden, who could ſtipulate for themſelves. 
Women were exprefsly prohibited by the Siam Vel- 

I5. By the laws of England, two or more Perſons 
may bind themſelves in an Obligation, jointly, or 
- jointly and ſeverally: in the former caſe, the Ong 
1 | : mu 


ontract. 


1 
muſt ſue them jointly in the latter, he may ſue them 
jointly, or any one of them at his election: And one 
Surety may compel another towards damen of tlie 
Debt, for which they were jointly bound. 


e Sogn 
Of LITERAL Contracts. 


Inſt. Lib. III. Tit. 22. Blackſtone's Comm. B. II. Ch. 
Hoppii Comm. Lib. III. Tit. 22. 30. 
Vinnii Comm. in Inflitutiones. 
Lib. III. Tat. 222 5 + 7 - 
| n— Ji Quæſtiones. 
Lib. I. Cap. 41. 
Heinecc. A. R. Lib. III. Tit. 
= Fl. J. C. 112. 
Wood's J. of Giv. Laab. B. III. 
1. T IT ERA L Contracts were thoſe, in which, 
beſides the conſent of the parties, a Note in 
Writing was required, to perfect the Obligation. 
2. Such Contracts, in the old Roman law, were 
nothing more than a Species of Novation ;* by which 
the Obligation of a former Debt was deſtroyed, and 
a new one by Writing ſubſtituted in its room. 
3. A Literal Contract, in the later laws of the Ro- 


£ 
* * » 
- bd ; 4 # 2 
- 1 L F # 
7 $ p o * „ — . N 
5 N [4 
p + 5 
Y NO” " * 1 - Fs x 
17 1 UF 1 B, 1 3 7 * 
. . * _ id 4 
% k 
4 4 „ 1 n , 4 
. #7 N 1 A - 


mans, was that, by which a perſon, who had confeſſed 


in Writing he had received Money from another, and 
had not retracted ſuch confeſſion within two years, 
became bound for the Money, though it had never 
4. If the: Creditor brought his Action before the 
end of two years, the Debtor could elude the force of 
it by what was called Exceptio non numeratæ pecuniæ: 
and in this caſe, the proof of payment lay upon the 


{HIVE i ee 
* See Ch. XX. of this Book, pr. 8. 
F 3 


in ee n e eee ons ah hors law. 


i N 68 ) | 
5. Whether, after the end of two years, ihe Debror 


could uſe his privilege of an Exception, on condition 
he took the proof une eee on Mine; con- 


ſideredw. 
6. A Contract of Debt i in 8 is 1. a Debt of | 
Record. 2, by Specialty. 3. by Simple Contract. But 


no Exception, that the 4 a was never paid, is al- 
lowed to Debtors, who have acknowledged their Debts 
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Inſt. Lib. III. Tit. 23—27. 4; Grotine 4 5. B. & P. Lib. II. 


Hoppii Conn, Lib. III. Tit. 23 Cap. XII. 93. 7—19. 2 


2. - Rutherforth's fl. & Nat. 
Heinece. 4 K. Lib. Iii. Tit, Vol. I. Ch. 13. 
EI. J. . 23—27. Wood” of Us ee Engle 
Wood's Tnft. of Civ. Law. B. B. II. C 

III. Ch. 8 3.6 icke Comm, B. II. "Ch. 
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JONSEN SUAL 3 were thoſe, ; in ch 
the Conſent alone of the Parties perfected the 


| —— Theſe were five in number. I. EMPT10 


VENDITIO. II. Loca rio ConNDUCT10. III. Em: 
PHY.TEUSLs. IV. SOCIETAS. V. MaN DATUM. | 

2. I. EMPTIo VENDIT Io, or Buying and Selling, 
is a Contract, by which Goods are dghvered. fram one 
man to another, for a certain Price. 

0 The Price of T hings is their comparative . 
The, be Pee of. adjuſting ſuch. yalue by the 
method of Permutation or Exchange occaſioned the 
neden of : a common Standard, called Money. 

150 25 N 


( 6 ) 

45 An implied Warranty was annexed to every 
Sale, in reſpect to the Title of the Seller. Goods, 
ſold without the owner's conſent, were ſometimes 
taken from the Buyer, and redelivered to the Pro- 
prietor, by the ſentence of the Judge: Such a Judi- 
cial Recovery of what another had 2 51 N a legal 
| Tay was called e in | 


* £5 # 


tain Rent. 

. Hirer died 1 before the Ext dn of: bis 

Term, the remaining part was enjoyed by his Heir. 

III. EMPHyYTEvUs1s is a Contract, by which 

Lands or Houſes are given in Perpetuity, or for a 

long Term, on condition that the Tenant ſhall im- 

prove the Lands, and pay a yearly Canon or Quit- 

Rent to the Proprietor. _ 

10. The Emphyteutie Contract was 1. Civil. k 
Eccleſiaſtical. 
11. Fee-Farm. Rents, and Copyhold Eſtates in 
England, are ſimilar to che Emphyteutic Contract of 
the Roman law. _ _ 
12. IV. SocttTAs, or Partnerſhip, is a Contract, | 
by which the Goods or Labour of two or more are 
united in a cammon Stock, for the ſake of mating 8 
the Gain. N 

13. The Gain and Loſs of the Partners were ad- | 
juſted, Ong to the value of what each had con- 

F 4.  _ - - tributeds 


(170% 


8 and t the lame, Fee er were obſerved, i in | 
14 I he aA Fo any. one of the. Partners, 

though without the conſent of the others, LD an end f 
to the Partnerſni ip. | 
186. Partnerſhip, i in the 3 of i is chiefly | 
| . with reſpect to Lands, and other Eſtates, 
which are held by a ee of Tenants. Such Eſtates 
are 1. In Je e 2. In eee 3. In. 
Common. DAT | 
16. V. MA NDATUM, or. ry « Commiltzon, is 2 Con- 
tract, by — 2 lawful buſineſs: ; is committed to the 
— — of another, and by mw undertaken to be 

performed, without. 
17. A Commiſh TS conſtiryred. N the 
Benefit 1, of the Mandator. 2, of the Mandator and 
atee. SW third Perſon: 4. of a third Perſon, 


aff the Mandator.. Ge of a third Perſon and the Man- 5 | 
| Wg. 9. K 9 


3 7 IR for the fole Benefit of the Man- 

9 of no forcę. 

109, In the laws, of, England, the Conner 117 Man- | 
api Is. of no 0 uſe. 5 lt 


* 550 17 Ie 7 
of ou, QuA8⁶i Ex CONTRACT . or 
| © rom par Contr . l 


ere is ere SOS 123 he f | 24 
Inſt. Lib. 111 Tit, a8. 20-15 Tr. Corn. 'B. oy c. 
* Comm. Lib. III. Tit. Wo Arte bY. yt DP 
| n A. R. Tr b. III. PRE. 5 8 | Tina 469: B14 
pa gg e 28. 29. N eln VO O : if 
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Juror EN or QbA ae were glg 
in Which the Obligation was founded on the 


nA B. XX. 7.09 
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Conſent of the Parties, not expreſſed, bur, preſumed. 


Theſe were ſix in number. I. Ne, GES- 


Tio. II. To rELA. III. REI CoMMuNIs,. vel 


IV. HAREDITATIS ADMINISTRATIO.” V. Ha- 
REDITATIS ADITIO. VI. IND EBITI SOLUT10. | 
2. NEGOTIORUM GESTIoO, or a Contract for bu- 


ſineſs done, was that, by which One, who, without 


Commiſſion, had undertaken the management of the 
buſineſs of an abſent perſon, and He, whoſe buſineſs 


was ſo undertaken, were reciprocally bound to each 


other: the one, to execute the buſineſs with fidelity 


and diligence; the other, to reimburſe the expences 


incident to the proſecution of it. 
3. TurfLA was a Contract between Tutor and 


Pu pil; by which the former was bound to adminiſter 


faithfully the affairs of his Pupil, and the latter to 

indemnify the Tutor for all expences incurred in 1 the 
* execution of his office. | 

REI COMMUNIS ADMINISTRATIO was a 


Contra between two or more perſons, to whom the 


ſame thing had been given, or left by way of Legacy; 
by wn each Was s bound t ro divide the thing ſo pol- 


ſeſſed 


C7 
ſeſſed in common, and to allow for all extraordinary 
011th in the care or keeping of it. 

HAKkEDITATIS ADMINISTRATIO was a 
888 between Coheirs to the ſame eſtate; by which 
each was bound to divide the Inheritance, _ to ſet- 
tlie all accounts' relating to it, in a fair proportion. 

6. HAREDITATIS. ApiTio was a Contract, by 


which * eir, accepting t he Inheritance, ef bound 
to the Legarees, to ay tl em the Legacies le t the 
Teſtator. l s Fe 


| IneBtTi SoLUTIO was a Contract, by which 

he, who, by miſtake, had been paid what was not due 

to kim, was bound to make Reſtitution to the perſon 
who had paid him. 

8. In ſome caſes, this 7 of Reſtitution was 


remitted. 
45 9 9 contticts are not unknown in the laws 


18. 861 Igations, whethet wiflng from Proper or. 

Improper Ontracts, might be acquired immediately, 

by a maf's ff; or mediately, by others, whom he 
had under e as a he and a en | 


j 
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a of the Way s pen which Obligations, arifh ng from 

| 7 and Improper enn were DI $- 

 $OLVED, 

Inſt. Lib. III. Tit. 30. . selon Comm B. Iu. 0. 
Hoppii Comm. Lib, III. Tit t.40- 3 | 41:04 01 3 
Hleſnecc. 4. R. 17 III. it. | 12 
30. pr. 5 1. | 

— £ ], F.C . Lid, III. Tit. | | | 

Wood's ern „ 

h. g. 2 


14 
* +45 


BLIGATIONS, ae from Me hh 5. 7 
| Improper Contracts, were DISSOLVED. I. by 
che help 1 an Exceptive Plea. 2. by the Nee of 
Law. 

2. The Ways, by which Obligations were diſtolved 
by the Operation of Law, were I. Common to all 
Contracts. II. Peculiar to ſome excluſive of others. 

3. I. The Ways of diſſolving an Obligationz Com- 
mon to all Contracts, were five. 1. SOLUTION, 
2. COMPENSATION. 3. CONFUSION. 4. ** 
TION. 56. NovATION. 

4. SOLUTION ts, when a Debtor, « or ſome other ! in 
his name, makes an actual ſatisfaction to the proper 
Creditor, by the payment of what is due. | 

5. COMPENSATION, or Stoppage, is a Reckoning 
between Debtor and Creditor, by which the Debtor 
ſets off what is due to him from the Creditor, i in order 
to leſſen or extinguiſh his debt. | 

6. CONFUSION is, when the Obligation of the 
Debtor and Right of the Creditor are united in the 
ſame Perſon. 

7. OBLATION is a tender of the Debt in Mor 
o * 9 which 2 it refuſed hour 
4 £213 | cauſe, 
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cauſe, was afterwards ſealed up, and depoſited with 
the Magiſtrate. This was called Oblatio et Conſignatio. 
8. NovaAT1oN is the change of a former Obliga- 
tion into another of the ſame or a different kind. This 
might be 1. by a change of the Perſons; which was 
called DELEGATION. -2, by a change in the Obliga- 
tion, the Perſons continuing the ſame. — © 
9. Novations were k. Wachter), by agreement of 
the parties. 2. Neceſſary, by conteſtation of ſuit. 
10. II. The Ways of 0 ving an Obligation, Pe. 
culiar to ſome Contracts, excluſive of others, were 
two. 1. ACCEPTILATION, 2. MUTUAL CONSENT; 
11. ACCEPTILATION is an imaginary. Payment, 
when a Creditor acknowledges he has been paid a 
debt he has not actually received, with an intention 
to diſcharge his Debtor. 5 = EO 
at 2 Acceptilation Was peculiar to Verbal Obliga - 
tions, contracted by the way of Stipulation. The Form 
ob a General Diſcharge, invented by Gallus Aquilius, 
and called Stipulatio Aguiliana, by which Obligations 
of all kinds were firſt reduced to Verbal, and then diſ- 
folved by Acceptilation; * explained. 
13. MuTUAL CONSENT is, when all the parties, 
by agreement, recede from an Obligation, not * 
completed. This was peculiar to the Contracts, 
called Canſenſual, BOLTS | | 
.,* The Form was this: Mzvius, the Creditor, firſt of all pro- 
5oſed a Queſtion to Titius, his Debtor: Qyicquid te mihi, xx 
YVacuxnque Cavsa, Dare Facene oportet, oportebit ; Præ- 
ens, in Diem ve, aut ſub Conditione; Quarumęue rerum mib tecum 
Acro gf, gane vel adverſus te PETITIO, wel adverſus te PE R- 
$ECUTIO off, eritue; Quadęue tu meum HaBrs, TENES, PosstDEs; 
dolove malo feciſti, quo minus Poſſid:as : Quanti quægue earum rerum 
res err, TAN TAM PrcuntamM TU MIHIT DARE SronDtEs? To 


which the Anſwer, returned by Titius, was, SyponDEo. After 


this; Pitius, the Debtor, propoſed a Queſtion to Mzvius, his 
Creditor, thus: Wd tibi jam me daturum ſpopondi, 1D ABENA 
A ME AccteTum? To which if the Anſwer by Mzvius was, 


HAB NO A TE ACCEPTUM; every Obligation, of whatever kind, 
was diſſolved, and. Titius, the Debtor, was entirely diſcharged. 
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cu AP. XXI. Rally 


| of Oblig ations Ex DELICTO,; « or: from or- 
aner properly ſo called 5 0 


Inſ, Lib. IV. Tit. 1. pr. ee Oggau 'B. & P. Lib. II. 


Heinecc. 4. 5 Lib. IV. e A. '$ 1-—11. Cap. 
— Fd, „ $ 1==9, 928— 37. 
Wood's 1 x Civ. Law. B. Rutherforth's] n/t. of Nat. Law. 
111. Ch VSI, J. Ch, 17. 10. 
Ping 8 123 Liv. VI. Ch. 9 wrap Comm. B, IV. Ch 


—20, 
| Princighs of Penal Law. Lon- 
don,1771. 2d Ed. Ch. 2.11. 


N CONTRACTS, the Obligation of the parties 
is voluntary: in OFFENCES, t the Law obliges 
them, whether they will or no. | 

2. OFFENCES are acts, . committed in vio- 
lation of Liwe += = 

3. Offences, as doing Damage, oblige the Offender 
to make REPARATION: as indicating a vitious Will, 
they render him liable to ſuffer PuNISHMENT, _ 

4. PUNISHMENT is an Evil ſuffered for an Evil 
done. | 

The End of Punithment is to prevent future 
Offindes, 

6. All Perſons are CAPABLE of committing, Ot. 
fences, and liable to the Puniſhments appropriated to 
them, who labour under no Defect of Will. 

7. Offences are 1. PRIVATE. 2. PUBLIC.” *.; 

8. PRIVATE Offences, called in the 1 . 
Maleſicia or DELICTA, and in the laws of England 

CIVIL INJURIES, are a violation of the rights due 
to a. | 


9. PUBLIC 


76 
9. PUBLIC Offences are a violation of the rights 
due to the Community: Theſe are conſidered under 
the third general diviſion of the Objects of the Civil 
Law, which treats of AcTIons.* © 
10. The PROSECUTION of Private Offences, by 
the Roman law, was 1. CIVIL. 2. CRIMINAL. 

11. The CIvIL Proſecution of Private Offences 
was, in order to redreſs an Injury, as it affected an In- 
dividual. This Redreſs was obtained 1. by Reparation 
of the Damage done. 2. by the Puniſhment o the Of- 
fender. 3. by Both. 

12. The CRIMINAL Proſecution of Private Of. 
Fogel was, in order to puniſh a Crime, as it affected 
the Community. This was done 1. by Corporal Pu- 
niſhment. 2. by a Pecuniary Fine, payable to the Ex- 
chequer. 

13. DELICTA, or Private Offences, pro * ſo 
called, were in number four. I. Fux ru. II. Ra- 
PIN A. III. DAM NUM. IV. Ix j u RIA. 


2 


CHAP. XXIL 
CET FURTUM, or THEFT. | 


Inſt. Lib, IV. Tit. Ws 13 Grotius de J. B, et P, Lib: II; 
Hopp ii Comm, Lib. IV. Tit.1, Ch. I. $12, 13. 
— A. R. bag IV. Rutherforth's If. of Nat, Law, 
— EJ. C. Tit. 1. Vol. I. Ch. 16. 
Wood's Inft. of Civ. Law. B. | Wood's Inſt. of Laws of Eng- 
III, Ch. 7. and. B. III. Ch. 1. 
Efprit des Loix. Liv. xxix. e wy 8 Comm. B.IV. Ch. 
Ch. 12. 12. 1 
F of Penal Law, Ch. 22. 


URTUM, « or Theft, is the fraudulent taking, 
and carrying away, the moveable goods of an- 
ad, for the ſake of gain. | 5 


2. Theft might be committed, not wy by er 
tion 


* gee Book III. Chap. xII. | 


1 
tion of the Thing itſelf, belonging to another, but 
alſo by taking away the Uſe or the- Poſſeſſion of 5 it. 

3. Theft could not regularly bene infuch 
Things as had no Owner. | | © 

4. FURTUM, by the old Roman ur. oa divided 
into four kinds. x: Conceptum. 2. Olin 72 Proli- 
bitum. 4. Von Exlibitum. FT 

5. CONCEPTUM was, when the Thing Fr was 
| ſearched for, and found upon the Thief before wir- 
neſſes. The ancient method of inquiring after things 
ſtolen, per Lancem et Licium; explained. 

6. OBLATUM was, when the Thing ſtolen was 
found upon one, who had received it from the Thief, 
not knowing it to have been ſtolen, | 

7-PROHIBITUM was, when one was hitilibed 1675 | 
enquiring after a Thing _— in the Fa of 
witneſſes. 

8. Nox EXHIBFTUM: Was, ben one neun to 
exhibit a Thing ſtolen, that had been ſearched for, 


and found in his poſſeſſion. 


. Theft, by the later law of the Nona, was 
ANIFEST. 2. NOT MANIFEST. 

20: MANIFEST Theft was, when the Thief was 
taken in the fact; or apprehended, with the goods 
upon him, before he h x; carried then to the place, 
where they were to remain that night. A Thief, ſo 
apprehended i in England, is ſaid to be taken with the 
Maner, or in flagranii delicto. 

11. NoT MANIFEST Theft was, when the Thief 
was not taken in the fact, but after he had carried the 
goods to the place deſigned. 

112. Theft was further diſtinguiſhed into DIURNAL 
and NOCTURNAL. The latter anſwers to what is 
canned, in the law of England, BURGLARY; or the 


bregk- f 
+ Furtum, in the Latin language, is uſed, either to Gignify the 
Act of Theft, or Res Furtiva, the Thing ſtolen. In this latter 


ſenſe it is to be underſtood here, when joined by the Roman law- 


yore with the words Conceptum, e Prohibitum, Non Exhi- 
tun. . 
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baeakiog and. entering, by Night, into a Dvelling- 
houſe, with intent to . a Felony: The Puniſh- 


tof which 1 
Tt LARCI 1 of Theft. by He th o of England, 


is the teloniqus taking, and carrying away, of the 
Nen — i ners WY 1. ans. 


© + WR Sl 
vip 4. SIMPLE Larciny is the felonious t 
carrying away, of the perſon 1 
neither from the houſe, yor the perſon, of the owner, 
nbr by night. r 


. —.— os is 1. 8 * re 5 


* value of e ae t of hi 


erally, 2. Petit, when, "of the value 
1 nce by Hoff the, Puniſhment of Na 


9 70 or Tranſportation. 
997 1 15.2 — away che oe! 
) another, f. from the Houſe; the Puniſhment 
of which is, generally, Death. 2. from the Perſon. 
ky In a Civil Proſecution of Theft, the party i 
jure b mah ue; x; for the Reſtitution. of the Thing, 
Tote: en. 2. for the Puniſhment of the Thief: Whic 
* was a forfeiture of four times the . 
. the Theft was Manifeſt; or of double the Va- 
=, TD, the Theft was Not Manifeſt. 3. for Both. 
In a Criminal Proſecution. of Theft, the Pu- 
A was. different, at different times; but Was 
never Death, except in the caſe of a Slave, till the 0 
Wege the later Emperors. 
„The Proſecution of. Theft Was allowed, not i 
a to the owner of the Thing ſtolen, but to as 
other 8 who had an 9 in irs 3 


SA. 
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CHAP, XXIIL | 
Of RAPINA, or ROBBERY. 


Inſt, Lib. IV. Tit. 2. Wood's Toft of Lexi of ap 

Hoppii Comm. Lib. IV. Tit. a. land. B. III. Ch. 1 

Heinecc, 4. R. I Lib. IV. Or Comm. B. IV. Ch. 

{ay WE. 

Wood's Izñ. of Civ Low. B. Principles e Ch. i. 
III. Ch. 7 1. Fa 


R PIN-A, or Robbery, is the Alen taking, 
from the Perſon of another, ol N or 
goods, for the ſake of gain. 

2. Rapine, or Robbery from the Perſon, related to 
| ſuch goods as were Moveable : When Immoveable 
goods were violently taken from the rein, the 


offence was called INVASION.” 


3. A man was not permitted to take by: Vibledce 
from another, even what he had reaſon to > believe. his 


OWn. 
4. In a Civil Proflcetion of Robbery, the Puniſh: 


ment was a forfeiture of four times the Value, if the 5 


offence was proſecuted within the year; or of the 

= le Value, if proſecuted after the year. But in the. 

iture of four times the value, the Reſtitution of 

the Thing itſelf was included, | | 

5. The Criminal Proſecution was ar ppropriated to 
ſuch Robberies as were of the more —— kind; 

and the Puniſhments were ee e according to che 

circumſtances of the Fact. . 775 
6. The Proſecution of Robbery was allowed, not 
only to the Owner of the goods taken by the Robber, 

28 _ to any other perſon, 1 who had an intereſt in their. 

ety. -: 

7. In England, that ſpeciesof Mixt Larciny, which 

is called Larciny from _ ne 1s * 

into 


| 
| 
| 


h ) 


into two kinds. 1. PRIVATE STEALING, above 
the value of twelve-pence. 2. ROBBHRY;' of the fe- 


lonious and violent taking, from the Petſon of another, 


of money or goods, to any value, "ps. Ms him i inF eat. 
The Punifliment of both is Death 


EC 6 ane un to Was Jv als te 
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sog aid raviltl ns WON GO ieee id p06 Vi! 
JAM NU M, or Damage, as the Lok or Di- 
minution of What is a man's ovn, occnſioned | 
by the Fraud or Fault of a free Nani i Ain err? 
2. The Redreſs of Damages was che an * of the 
AQUVIEIAN Kawid if to nein ig tr 
g. The Aquilian law cevifiſtedaf.chree part + 8. in 
the Firſt it was provided. That He who Killed a Slave 


belonging to another, or ſuch of his Beaſts us went 
under the denomination of Cattle, ſhould: forfeit to 


the Owner the higheſt priced, ſucli Slave or Beaſt 180 | 
have bern fold for, at any time within a Year be 
dhe Wound Was given. kf: io a i pinto og H At 
4. When a Slave or Beaſt was ſlain nnaddabepbr | 
in the way of Self- Defence; the Slayer was not ſub- 
jected tothe penalty of the Aquilian law. The Killin 
of a Hutnan Creature, in ſuch circumſtances, is called, 
in the laws of England; Excuſahle Homicide. 

g. In the caſe of a Slave, ſlain maliciouſly, the Slayer, 
beſides being liable to be ſued for Damages, was alſo 
obnoxibgs to eee ee as guilty of a Pub- 
An lie 


OY ( 8x ) | 
lic Crime. In En ngland, a perſon, after being proſe- 
cuted Criminally for Felony, may be ſued in a Civil 
Action for Damages, at the inſtance of ien 


Party. ff affen e 
6. The Second part off the A0 en fog: is loſt; 


but probably related '% the caſe of 27 Kine a Slave 


e to another, for wh eh it Tide a Pe- 
r lty. | a! 
. In tpg NU t of ter ellen 19, hal 
proviqed, Mn Who of it he Slave on 2 
tle of another; r- Killed, Wounded, or Hurt any 
other part of his property, anmate or inanimate; 3 


ſhould forfeit to the Owner, the hjgheſt price, the 
Beaſt or Goods . have been ſold for, at any time 


y 


within thirty days before the damage was done. 
8, A Freeman, that was Wounded, Had no rem. 
from this part of the Aquilian law: Let, by an ſeqq 
table interpretation, ſuch a one could ſue for the 
of his Time, and txpence ofthis Cure. 
9. In England, the malicious Killing, ot Menge 
of a Human Creature is puniſhedl:with Death;%] The 
malicious Killing, or —— of Cattle; and che. 
Beating, Confining, or Diſabling of !a (Servants, be- 
longing to anothetʒ are remedied by-Adtionovfiireſ- 
pPaſs; on the cuſe, or Vi et donmbse 1ndts mnt 
O. The, Aquilian luw, now enplained, relatedito- 
the caſe of Damage Done, called Damnum'Datunt.- 
Damage was further eee 1. as Doing. g. us nhν⏑ 


Jun Dont. The Redrefs of tlie former was had fram 


the Prohibition of the Prætor; called Nustiurio Nu 
Operis; of the . _ what was called Castiomus 
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NYURIA ot Injury, is any thing maticiouty 


tation. TOES. 97 67 741! 17611 FEET 87 $3453.98 


Ver R. 


* R RAL Injuries were thoſe, in which an unte 


AR WAS Done. # 10 Mit 


4. VERBAL Tijuties were Welz in which bander- 


ous and malicious Words were Spoken 


5. Under Verbal Injuries were included LtBELS; 
ot malicious Defainations of another; in writing, or 


otherwiſe, — nme his good! name and re- 


. 15 9714231429015 


abe erte the Truth eg eau Words, 


Spoken or Written, would ſerve to excuſe the De- | 


famer ;' explained.” BEE 6493 pH bot eee 
7. Injuries might be committed _—y a man's 
own perſon, or againſt thoſe who were under his pro- 
tection. An Injury done to a . was an Injury to 
his Maſter. 
8. The Redreſs of Injuries was s had from the De- 


cemviral law, the law of the Prætor, and the Lex Cor- 
nelia. 


9. _ the Decemviral _ the Puniſhment of . 
a. Rea 


- 1 — — 
4 5 F / 


Done or Said, by which another Is hurt in his 


2. Injuries were I. Rr AL. I. VERBAL :"-and | 
both ee divided to 1. Simple. 2. Atrocious. 


Fine. 


: to a Criminal Busche, both by the Pretorian d 
15 Cornelian laws. 2 


( 63 ) 
Real Injury, in the caſe of a broken Limb, was Re- 
taliation; of a Verbal Injury, of the Atrocious ſort, 


the Puniſhment was Death. Injuries of a lighter 


kind, Real or Verbal, 8 __ 


10. The Ti K 


jured to eſtimate | . | mn e hich the 
Judge mig e of leſſen, at diſere 10 Lin 9 ä 
415 The Lex Cornelia related to Real Injuries, 


ed to the Body, fuch as in England are called BAT. 
ERV; and to the entry into the Houſe of Ros 


by force: for which the Party jute. ory 
pence in Damages. 
12. The Injurious party, beſides a Civil; was * 


ii vg anc 0 5000 

13. In a Crimingd! Pioſecution, the, Puniſhment fe 
Atrocious Injuries was Death, or Baniſnment: for In-. 
juries of a leſs heinous ſort; the offender Was rendered 
dankee of being a Munnels ar of making a Teſta- 
| e ieee 2EW Ph 

. — Injuries to the Body or. Reputation may be 
proſecuted in England 1. by. 7595 at ther ſuit of 
the party injured. 2. hy Indictment or Information, 
at the ſuit o* the Crown. By the former method, the 


fare ty injured has a recompence in Damages: | by, the 
at 


ter, the Offender is ſubjected to a Corporal Poniſhe, 
ment, or a pecuniary Fine 

46. Injuries were Aboliſhed 1. by Death; whether 

of the Inqurious, or the Injured party. 2. Remilſigd.: 
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| MPROPER Offences, or. QUASI DBLICTA, 

1 thoſe, in which an e was nr 
mitted througtvnegligente, without ill deſign, 'Theſe 
were, four - 3. att. ma J. ay —— Sentence 
gen. N 1 * II. Things Thrown: or Poured 

ouſe. III. Things, Hike br Placed ſo as to 

9 to thoſe who r under. IV. Things 

Jamaged or Stolen in a Ship or Inn. 

, I. If a, Judge, 9 4 Ignorance of the Law. 
pronbunced an Erroneous Sentence; he made the Swit 
is own, and became liable to pay the Damage which 

lach Sentence had occaſioned. 

35 II. When. Things were Thtowu or Pouted; Hom 

a Houſe, without deſign, by which. Paſſengers were 

hurt or incommaded, the Inhabitant of that Houſe, 

whether | Proprietor or Tenant, was — to 
make Reparation for the Damage done. 

. IH. When Things were Hung or Placed i in Ay 

ſuch way, as to be: dangerous to thoſe who paſſed 

under them; the Owner was \ e by Fine, 

whether any one were hurt by their fall or not. | 
g. IV. When Things were Damaged or Stolen by 

any of the Servants belonging to a Ship or Inn; the 

Maſter of ſuch Ship or Inn was liable to pay the dou- 

ble value. When the Damage or Theft was done by 

a Stranger or Perſons unknown, the Maſter was ſum- 

ply obliged to make good the loſs. 


> 4 ee 


A & 1 8 : 


6. In certain caſes, Improper Offences are puniſh- 


able by the laws of England, 
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. N* base of Paten or rilakclngoment of a man '; | 
Rights, the Law of Nature and of each; particus 
lar Society entitles the injured party to REDRESS: ,- 
2. The Mrans,'or Inſtruments, by which Redreſs 
is principally to be obtained, are Civil n or Ac- 
tions, in a Court of Juſlice. | 
3. Actions are the legal demand of u man's 
Right; or the Means, which the Law puts into his 
Hands of purſuing and recovering thoſe Rights, whe - 
ther e of 2 of which! he is ange, de- 
pri ve 
= Actions, in the Roman law, wich reſpect to their 
VOTE: were 1. Clvil. 2. Pretorian/”: With reſpect 
8 15 6 to 


( 86 ) 
3 diſtinguiſhed into u. Real 
bee ny Mami 07 bio a notteftro 7 5 
. REAL Actions -otheryiſe called VinDroa- 
TIONS, were thoſe, in which a man demanded ſome 
vertain Thing that was hig oxy and were founded on 
Dominion, or Jus in Rr. PERSONAL Actions, deno- 
3hitited alſo wages were'thofe,.in which a 
man demanded what Was barely due to him and were 
foundeti on Obligation, or Jus ad Rem. MixT Ac- 
tions were thoſe, in which ſome ſpecific Thing was 
demanded, and alſo ſome perſonal Obligations were 
* to be performed. 14 | 
6+ REAL Actions were 1. Rei Findicato, 8 
nen 2. fi Confgſſoria. 3. Negatoria. 4. Publi- 
ciana. 5. Reſciſſoria. 2 auliana. 7. Ser piana. 8. Ve | 
Wee 9. AH#iones Præjudiciales. 
JRR VINDICATIO.: was granted to the Owner 
of a certain Corporeal Thing, in order to have it re- 
ſtored by the perſon in Poſſeſſion. - To this Action, 
which which dpermin the right of Property; another was 
y'neceflary, 1 Ls VI ICIARUM; in 
— to determine the right 1 en, ee 5 
the time of ſuit.“ 1 
8, Actiones Ceursbeonza a Node ron dw 
od to Incorporeal Things, or SERVICEs,.\ By the 
former, ohe claimed a Service, real or perſonal, in an 
Eſtate e another: Ry the latter, the owner 
of a particular Eſtate eee that ſuch Be mn ob- 
noxious to à Service. Nati D nl 
955 en PUBLIOLANA was s inftitured by one, who 


"58; 20 N 4 Ys . 


10 001 the 9222 of c pro M e c. 1 1. 12. . where the 0 
form of claiming the Poſſeſſion of an Immoveable is prelerved. 
gee ulſd the Soryof Appin and Virginia, related by Livy, in his 
11 ag. 3 the great aggravation of the injury, there 
af, denten 19 this; f ri ee ar 1 
who claimed her as his ance 4a; "the | 


| 3 av Ke is, the po . of Virgi inia, Ae time as 10 
State, Whether of Freddom or Slavery, could be tried) ecunum 


foxvitutem, in favour of ſlavery; inſtead of Jecundum libertatex, 
in favour of liberty; ; as the law —— 5 


( . 
nad Loſt a Thing g. f Stichbe had Spe iddFobutned 
the poſſeſſion; - order to have it reſtored j uſſder 
colour that he had acquired property in it: / Pre- 
ſoription. 1110 ARM: 1 11 o $19w 201 T 
110 101 dio RaeetpcoRia was inſtituted buce nde 
on account af abſence had loſt his right r + 
in a Thing, vhich another had © thn by-the 
of \Preſcriptigny in order to have it teſtoredylunder 
colour that no ſuch Preſcription had talcen — or 
11. AA io PAULIANA was granted reditors, 
for the recovery of goods, fraudatently alienated by 
their Debtors. Dot n Hartinl5 
12. Aftio SERVIANA was arinited to the Letter of 
a Rural Eſtate, for the recovery of goods, obligated 
by. the Hirer as a ſecurity for his Rent. 
13. Aftio QUASI-SERVIANA Was granted to Cre- 
ditors, to obtain poſſeſſion of goods, A * 
| Potticcatet by their Debtors, ' 0 ) 0157795 & 
14. Afiqnes'PRAJUDICIALES (ſo alle been 
they were to be i decided before the 
action could be brought) were thoſe inſtituted! cn. 
cerning a man's Civil State or Condition Theſe 
were three in number, 1. de Libertdte. 3 
tat. (both called Hckiones ex Caufo Liberali) 3 
Hartu Agnaſcendo. nt of 15 
1. PERSONAL! Actions ole 1 from LAw. 2 
from Eaurrv. "3. from Conrxacrs. 4. from 
OFFEN CESGSJUJ.J | n tf 
16. Perſonal Actions ariſing” from EA ned 
' Condifliones ex Lege, had place, when an Obligation 
had been introduced by a new Law, and no parti- 
cular Action had been 9 by which AE Obli- 
ge, might be enforced, 1 
f this ſort. were the Condictitious Actions: 
e, to Rei, or Defendants, contra *AFore} plus 
perentes, againſt Actors, or Plaintiffs, who had'ihſerted | 
in. their Libels a greater ſum than was due: and con+ 
ira. ERIE froe Execulores Litium, againſt the Officers 
| of 


sl al sh 


f 157 Jak L4.3 Wii b< 


686 
ofa Cent of J uſtice, who had been guilry of Se 


contra to LW. 
. Of Perſonal Actions afifihg from Enquire; 
ok 9 5 al were 1. Aftio ad Exhibendum, to Compel 
ors, of moveable Goods, t 5 it hem t to 
2 2 55 ne in havin 1 | 
ehitutiones in WOO, to re the 
Aa and ſuch as had been made. türe 
rau. 
11040 Perſonal, Actions, ariſing from ConTRActs 
were of various kinds, correſponding td the ſevera 
ſpecies of Contracts, Proper ang, Improper, explained 
in the ſecond Book. 
20. Proper Contracts were 1. Innominate; to each 
* Which was appro riated a general Action on the 
e, called Adio in Factum, or #77 verbis. 2. 
Nominate; which were I, tte 2. Verbal. 3. Literal: 
| 4 Conſenſual. N * 
1a Real Contracts were 1. Mutuum. 2. Commo- 
datum g. Depoſitum.. 4. Pignus. The Actions be- 
longing 2 Which were + $6 Mutus, and Condiftio 
Certi...2. Actio Commodati, direa et contraria. 3. De- 
pofiti, directa et conraria. 4. Pignoratitia, direfla. & 
Te Lett 6 0, nl aber ty 
22. From Verbal Contracts came 1. Ao Certi ex 
Stipulaty, when the Stipulation concerned a. rs certa. 
2. Incerti ex Stipulatu, when it concerned a res incerta. 
From Literal Contracts, Condifio ex Chirographo. 
23. Conſenſual Contracts were 1. Emptio V. enditia. 
2 e Conduttio. 3. E mphiyteufis. 4. Societas. . 
Mandalum. The Actions belonging to which were 
1. Empti; Venditi: Redhiitoria: Quanti Minoris. 2. 
Locati; Conducti. 3. Empiyteuticaria, directa et contra- 
ria. 4. pro Socio. 5. Mandati, diretta et contraria. 
224. Improper Contracts were 1. Negotioruni Geſtio. 
2. Tutela. g. Rei Communis Adminiſtratio. 4 Heredi- | 
tatis Adminiſtratio. 5. Heæreditatis Aditio. . Indebiti 
Selutio. To theſe belonged the Actions 1. Weg 22 


rum — directa et contraria. 2. Tutele, 55 et 
con- 


8 


cenbru ia. J. Coimpaint Drbidiads. 4 Kenan Ee: 


cunde. 5. r Teſtamento. 6..CondifFio"Indebitj"1t10,” 
NE 18 Perſonal 2 8 le ee bt 
cats &s, may be rred . Actio de Conſtitiita Pe. 
cunia ch the 7 ment of money: conflituted,” or pr 
miſed, wut receding Stipulation. 2. 4 . 
culio; r lac contracted Vith the Son or Slave 
of another 2 the Father or Maſter to perform 
the Contract, as far as the Peculium of N Would 


extend. f. 72 urcjurands Voluntario; when one, at 
0 


the inſtance of the adverſe party, had ſworn that a 
debt was really due to him, to compel the adverſary 
25 the 58 of it. 


erſonal Actions, ariling from Orrencrs, cor-' 


| ene to the ſeveral ſpecies of Offences, Prope 1 
and Improper, explained in the ſecond Bo 
27. Proper Offences were 1. Furtlum. 2. Napind. 
3. Damnum. 4. Injuria. To theſe belonged 1. Adtio 
Fuptt: Condiltts Purtiva. 2. de Vi Bonorum Rapto- 
rum; or Attio Furti. 3. ex Lege Aquilia. 4. Iijuria: 
rum; Decemviralis, Pretoria, ex Lege Cornelia." © 
ths 28. To Perſonal Actions, ariſing from Proper: Of. 
fences, may be referred 1. Adio te Alto Coppin 1 
ainſt him, who had defaced or damaged the Tablet, 
55 which the Prætor propoſed his Edict. 2, de in 
Jus Vocando; againſt a Son or Libertus, who 11 
commenced a ſuit againſt a Parent or Patron, wit 
out leave from the Prætor. 3. de in Jus Vocato Non 
Eximendo ; againſt thoſe, hs had prevented a 
fon's appearance to a proceſs in a court of "> 
on the day agreed on. 4. & Servo Corrupto; againſt 
him, who had corrupted the Morals of a Slave.” 5. 
de Calummiatoribus on account of Money given to 
move, or not to move, a ſuit againſt wohn to com- 
fer the. receiver to make Reſtitution. | 


} 


From Improper Offences: Ska 8 Ac- 


Kon oh the caſe, called HW in Ft or e 
verbis. 3 


30: Mrxr Nie were 1. Heredi „atis Pelitio; 4 


in- 


* ed by ad. 4 y 0 IT 01 8287 1015 
hen; x yan | et OY FUSS 
reito E. 72 1 Th | thr ; 


AAR call d Zulicie: bulforia: viz. Communt Divi- 
binds. Few Erciſcunds Gi (both alſo res 4 — 
tions merely Fer Finium, Regundorum, in. 
Aires x91 ſertle the 55 110 of;.congiguous/ Rural 
G4, (6073-1 ois 34453155 out lod I. 201 ded 
oi FTE ecutory,, 1. of the. Thing. e ; 
cnalty. ., 3 7 7 5 A 1011 | 

32. Actions mi ht be aid 5 the recovery of 1 the. 
Sinp le, Double, Triple, or Quadruple value, of the. 
t Fe Which r no pe {oh could 


were 1. Bone N in which, the 
Addons » by the Prætor, was allowed to eſti- 
qt Was FE 3 the litigant parties, accord- 
vity and Good Faith. 2. Stridti Juris; in 

Fe the, Judge was reſtrained to the expreſs words, 
of convention between the parties. 3. 3. Arbitrary ;. in 
the Reus, refuſing to make the ſatisfaction re- 

| qui , was condemned at the Arian the Judge, 
Ta, Actions Bone Fidei belonged 7 Attio ex 

Spal ES Dote repetenda; granted to the Wife for 
the eee of her Dos. 2. de Aſtimato; granted to 
him _ Had 1 to other, a {4 ing 21 


40 


1 8 


mate 


Permutatione ; ne to him, who 11400 delle 2. 
thing. to anot er, by way of Exchange; to have the 
thing promiſed in u. or its value: With many 
her Actions beſ! 10 
35. An example o an | Arbitrary. Action was. that. 
de eg Sant e aces, do en a Thing, ſtipulated to be 
ven or done at ua ertain Place, was demanded: 
by the Actor a at another; the Judge allowing, for the 
Kh incurred by the Rat, in. performing his engage- 
nts at a different place from that agreed on 
| n ſome. Actions. a Certain Thing. Was demand - 


edz in other an Uncertain: : But in either caſe the 
| Actor 


(Nl Bo 4 | 
Actor was liable to a ty, if he demanded mgre 
chan his que. Niere t. abel de ig 
ed four ways; Re, Cuuſa, en 1d D910 
37. In fothe Actions, an miglit ſue 19 
Whole of what: was due to him; in dihers ne w 
ſtrained to ſue for i than the Whole. {19190 _ A 
38. When unf Actor was feſtrained to ſte for a 
chin the Whole, ſuch reſtraint aroſe 1. from the nA. 
ture of the Hehe itſelf. 2. from Compenſation or 
| Stoppage. from a Benefit, or Privilege, indulg 
to i ug per ſons :' Which 'was of two ſorts; (1) 
Benefrium Ck pets: 129 Beneficium Ceffonis;” . 
39. Actions were 1. Direct, which def ended rojty 
che — words of the Law. 2. Uſeful, which de- 
ſcended from the meaning and interpretation of the 
Lau. 25 nee 
40. Sopidtinich th Rent woulPinRitats an 
or Croſs- bill, againſt the Actor, in the Way 
penſation or Ser-off: This was called Mutud Plate, 
r . 
41. In the Laws of England Civil Act ns are 1. 
Real. 2. Perſonal. 3. Mett! „ on 26W DU 
42. Real Actions are thoſe relating wy Re Pro- 
rty or Lands; by which one claims Title to have 
a Freehold: in 'Eands: Tenements or F lereditaments, 
in fee-ſimple, fee · tail, or for life. 
43. Perſonal Actions are thoſe which one Ae 
brings againſt another, 1. on account of a Contract 
or Debt for Goods and Chattels. 2. on account of f 
an Offence or Treſpaſs againſt his Perſon or Goods. 
44. Mixt Actions are thoſe, in which ſome! Neal 
Property is demanded, and alſo 10 trren Damages for 
the Wrong ſiftined: 1 5, * | 
45. He, who brings a Rial Action, is called che 
B besd z he, againſt whom it is brought, is called 
the Tenant. In Actions Perſonal and Mixt, the Par- 
ties are called Plaintiff and Denn. OD 


46. In cafe of Ouſter, or Dil poſſeſſion of Real 


0 whether y I "Intruſion, . 


<4 


TT ab } | 
ſeilin ; the Remedy to the Demandant, or legal owner, 
againſt the Tenant, or unlawful poſſeſſor, is 1. by | 
the mere Entry of him, who hath the right. 2. by 
Actions Poſſeſſory; which are (1% Writ of Entry; 
to diſprove the Title of che Tenant. (2) an Aſliſe ; 
to prove the Title of the Demandant,, 4 by hs, 

47. Real Actions are now out of vſe, and the Title 
to Lands is generally tried by a Writ of Zjectione Fir- 
Me; deere one, who hath the right, makes a Leaſe 
to another of Lands, for a Term of years; and a 
third. perſon enters and ouſts the Leſſee; upon which 
the Leſſee brings an Action of Ejectment: by virtue 
of which the Tt itle of the Leſſor comes to be tried; 
and the Leſſee recovers, from the Fgector or T ſenant, 
his Term. and Damages. 

48. In caſe of Diſpoſſeſſion pf Neben Propan 
the temedy tothe Phaintiff, or legal owner, againſt 
the Defendant, or unlawful Poſſeſſor, is Reſtitution 
of the Gods Taken or Detained ; with: ſatisfaction 
in Damages for the loſs incurred. Which Remedy 
is effected 1. by Action of Replevinʒ or e 2. 
of Trover and Converſio nt 

49. Perſonal Property, when in A ane 41185 
from Contracts; Which are 1. Expreſs. 2. Implied: 
Expreſs Contracts are 1. Debts, 2. Covenants. 3. 
Promiſes or ¶ſumꝑfits. Implied Contracts are ſuch 
as ariſe from reaſon and juſtice, which the Law pre- 
ſumes a man has undertaken to perform. 

90. In caſe of violation of Expreſs Contratts; the 
— is 1. by Action of Debt. 2. of Covenant. 
3. on the caſc. For non· performance of Implied 
Contracts, the Remedy is by, Action on the Caſe; 
grounded on the ſeveral Pre Ser- ee ob 
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N Action might ariſe from a .Conthaor, 
X made either by the Reus himſelf, or or by'others 
under his power; as a Son or a Slaçe. = 
{1237 of this latter kind were the Actions 1. 

c 2. Exercitoria. 3. Inſtitoria. 4.  Tributo, — 7 
: Ai — Rem Ver ſo. 6. de Prculioes You 

3. Quod Juſſu was granted to thoſe; hQ ligd"don? 
tracted with a Son or Slave; by Order of the Fathes or 
Maſter; to r ſuch Father of Maſter: to ſtand to 

the agreement. A 2 Toh Ear At 13 
1144 Exercitoria was granted to Wess uh had en- 
tracted with the Maſter of a Ship; to compel tlie 
Owner or Hirer of the Ship to perform whatever was 
comprehended in the Contract. l a ODOT 
ig. Tnftitoria was granted to thoſe, who had 
tracted with the Factor of another; to compete 
Principal to Performance. 

6. Tributoria was granted to the Creditors of a 
Son or Slave, engaged in Trade with conſent of the 
Father or Maſter; ; to compel ſuch Father or Maſter 
to diſtribute the goods, or money ariſing from the 
goods, in proportion to the demands of each Creditor. 
7. De in Rem Verſo was granted to thoſe, who had 
PREY with a Son or Slave; in order to recover 

| What- 


* 
Sh 4 4 


0 94 ) 
whaterer the Father or Maſter, by means of fuch 


contract, had converted to their own advant 
8. — 1 - Peculio is 3 in pre- 


—_ — pr. 28. 

o Adtion was allowed for the recovery of mo- 
WE: to a Son under power, without conſent of his 
Father. This was ordered by the SZum Macedonianum. 
10 In caſe of an OFFENCE committed by a SLAVE, 
and of DAMAGE: done by a BEAST, t | 
the Slave and Owner of the Beaſt; were liable to 

convened, by what was called a NOx Al. Action. 
11. The Effect of ſuch a Noxal Action was; that 
the Maſter and Owner had the alternative, either to 
pay for the Damage done, or to deliver up the Slave 
or Beaſt to the Actor. | 
12. Damage done by an Irrational. Animal was 
called PAUPERIES; and the Action, deſcending from 
it, was called A7to 4 Pauperie. Ore 
g. In caſe of Cattle ſtraying and ferding in ang- 
ther s ground, the owner of the ſoil had an Action ie 
Paſtu"Pecorim ; to compel the owner of the cattle ei- 
ther to yforthe damage done, or to give up his cattle. 
In cattle damage-feaſant may be — By 
the owner of the ſoil; and ſecured, or pounded, till 1a- 
561 be made for the in jury; but no longer. * 
14. In caſe of Hurt — from, an Animal kept | 
near a public road, an Action on the caſe, er Edilio 
Aliliio, 15 inſt the owner of the Animal for 
8. In England, an Animal, or Thing In- 
animate, ch is the occaſion of death to a . 
creature is Forfeited, and becomes-a nnn joy. 
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NY the ancient { Rage lan, no * — 


| defend bis 5 ee Ine. i 0 
ed by the Common law of 2 1 p 5 
with by ſpecial licence from the Crown. 

2. A. way was afterwards introduced of u ing 

help of e, in proſecuting or . — 4 807 

feigning that the Dominion or Property of 

Was transferred on them; and by ordering 

acts in the prog of the cauſe Wald he directed 

and again m, inſtead of the Principals. — 
perſons ſo employed were called PROCURAT® 

or PROCTORS. 

3. A Proctor is one, who adminiſters the affairs of 
another, at the Mandate, or Commiſſion, of the Prin- 
CIP. -..... 

+ A Proctor was 5 - Extrajudicial, otherwiſe called | 
* 


by The ſame practice 411 formerly obtained, at; unleſs diſ- 


penſed. with, {till obtains, in the Courts of the Univerkfi of 
| as: "She Appendix, No. V. VI. ws 


* 


1 en 


C 


a Mandatee. T 2. . Judi ial, appointe to manage a 
Civil Suit or Action at ad 85 He 1 ho, wit out 


Commerce, undertook the defence "of a. Reus,, That 
Was abſent, was called Defenſor. 
"GATES the Fudi, 1 Patel of. the Romans anſwers 
an re AT LAW in Ene Land : who is em. 
owe ered, by ſeveral Statutes,” ro att 1 1n the lace or 
O atiother, and to manage his Of law 
e. mb order Hat Jodgtments might not be duded, 
rte CAUTIONS, or Securities, were given by the 
litigant parties, or their reſpective” Proctors; 13 5 
were called 1. Jadicatum ſolvi. 2: de Judicio Ati. 3 
Rate. By the firſt the Suitor engaged, if he loſt ws 
cauſe, wo piy CT; be he 4355 be P 


Cw „„ 


Was ts to a/ Proctor or Defanſor ; 1 which it 
was engaged, that the Principal ſhould confirm What- 
| ever $020 Progtor or De: 5 0 0 Mould do in his narze. 
. Cantions, with reſpect to the mannek in” which 
ey were taken, were 55 four Kinds. Co Fide- 
ee. Dn wi. > e 5 Juratoria., Mae 
omiſorid. |: 0 theſe the "Beſt was genere in ule, 
and called, by; way of eminence; SA TI SDAT10: 
8B ' the d Law, "neither che Ackor nor "his 
Proctor, © when there Was fio doubt concert hing his 
ee Caution at all. In Real Actions, the 
_ gave the Caution Judicatum ſolvi; and the fame 
St curity was required from his Proctor: But ih Per- 
Ton Ay Actions, the Reus, who defended the ſuit in his 
Own name, wWäs excuſed. A Defenfor of the Reus 
not only gave the Caution Judicatum fotss, but that de 
Rat beſicdes. 
9 By the new Law, an Actor gave Caution to con- 
teſt the Suit, within two months after porrecting his 
Tibet: and; if he loft his cauſe, to pay a Tenth of' the 
Sum, charged i in that Libel, by way of Coſts. A Reus, 
whether convened in a Real or Rerlonal Won | 
Hauer Tudicio fp. 83 5 18. nn 
0 1% 252 80 The 
+ See Book II. Ch. 18,:pr. (6=19. | 
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727 10. The Proctor of an Actor, when his Mandate 
was doubtful, gave the Caution Te Rato. The Proctor 
of à Riu, When the Reus himſelf was preſent, gave no 
Caution: When che Reus was abſent, he Save the 
Caution ant  ſofvi. . 

T. Ihe Pratt ice of the porte bf" Common: 1 
in Fho land, i int from the Plaintiff nominal 
PLEDGES oi ROSEC UTION, and from the Defend- 
ant what i Fi 1 BAIL, is not unlike the 
ale 111 from an Actor and 2 by the 
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Msn n 3 41 7; 11 1 - Blackſlone's Coma: B. Inn. Ch. 
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7.0. Tit. 12. n 


Ma Inf. of Civ. Law. B. F 3 
| Pigs as i e = | - Ok Be _ PUNT ta.” OP RN 
| 0 m [Eien wen abend 'byr de ngen | 
Roman law, within which Actions might be 
brought; but all were PERPETUAL, in the proper 
ſenſe of that word. Afterwards, thoſe Actions only 
were called Perpetual, which did not expire till after 
thirty years; and others, limited to a thorter tine, 
were denominated TEMPORARY. © 
2. Real Actions, whether Civil or Prechbigns con- 
tinded as long as the Jus in Re, from whence ſuch 
Actions aroſe; or elſe were Perpetual, and laſted 30 
years. Perſonal Actions, Civil and Prætorian, whe- 
ther ariſing from Contracts or — as alſo the 
. | = . Actions 


( 98 ) 

2 denominated Mixt; . generally, Per- 
tu | 

1 3. Penal 4 Aicha, when Civil, were Perpetual 4 | 

when Prætorian, we we *. J bye with ſome ex 


3 3 3 
4. In Criminal Proſecutions, t culin 
was, ordinarily; 124 5 to 922 6 rightof Ac wh 0 

5. By the Common law of Eng lan 
| 25 3 po certain Time being aff 

ond, which they may ngt be. brought. preciſe 

Time hath 25 fixed by ſeveral Acts of Parliament, 8 
called the Statutes of Limitation; which may be 
pleaded by che Defendant in bar of the Plaintiff's 
demand. 

6. As like other Rights, deſcended, in many 
caſes, to a Man's Heirs. This might be 1. Actively, | 
- when:granted 70 the Heirs of the Actor. 2. Paſſively, 

when allowed againſt the Heirs of the Reus. 

7. Real Actions; and ſuch as were Perſecutory of 
the Thing, whether ariſing from Contracts or Of. 
fences, were granted, actively and paſſively, 70 Heirs 
and again — Penal Actions were granted 10 
Heirs, but not 2 _ them; unleſs ſuit had been 


conteſted during the life of the doi 
8. If the Actor, before ſentence paſt, coard any 
way be ſatisfied, the Reus was abſol ve. 


ge By the law of England, the Death of either of 
che litigant parties is an Abatement of the Suit. Per- 
= Actions, ariſing ex Contrattu, may be revived by 
wh the er Executors: thoſe ariſing ex wane die 


perſon, and can never be enen 
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N 7 rt far >< by. the Ar might be 
= ſtopt or ſtayed, by n, inne 
| of the REUs,-what was called /anik&xCEPTION: +2 - 
2. An Exception, might be oppoſed two ways. 
| by: denying the cauſe of complaint; either ſimply, — 
with the allegation of new matter; by which the Ac- 
tion was excluded ipſo jure. 2. by confelſing the Ac- 
tion to be juſt, according to ſtrict right, but eluding 
the Soy of it, from a principle of Equity. The for- 
mer ſort were called Exceptions to che Fact; the lat- 
ter, Exceptions to the Action 
3. Exceptions, with regard to their Origin were 
ag 42 hs MA one to their Effects, 
Y were, 1. Perpetual. 2. Tempora. 
4. Perpetual (otherwiſe denominated Peremptory ) 
Exceptions were thoſe, which totally repelled and 
extinguiſhed the Actions, to which they were oppoſed. 
5. Perpetual Exceptions were ſometimes ſo called, 
with reſpect to Time: in which ſenſe all Exceptions 
were, regularly, perpetual; though the Actions, to 
which they were oppoſed, were Temporary, 5 
6. Temporary (otherwiſe denominated Dilatory) 
Exceptions were thoſe, which delayed and barred an 
Action. for - Time. 


H 3 7. When 


) 
When the Reus had made his Exception, the 
r might oppoſe it by what was called a RR PII. 


20 


CATION. The anſwer of the Reus to a Replication 


was called a DUPLICATION, ; 'Fhe anſwer of the 
Actor to a Duplication was called a TRIPLICA- 
TION: and if the Reus had any thing further to op- 
poſe to this, it was called a QUABAOFLICA TION. 

8. In the laws of England, the ſeveral altercations 
between the Plaintiff and Defendant are denominated 
PLEADINGS. Of. theſe the firſt is the DECLARA- 
- TION, made by the Plaintiff, ſetting forth his-cauſe 
of complaint: To which are oppoſed, on the part of 
the Detendant, 1. a DEFENCE, or denial of the com- 
plaint. 2. an Excuſe, or PLEA. 

9. Pleas are 1, Dilatory, which tend to dela or 
put off the Suit. 2. Pleas to the Aktion, Aich £9 
to the merits of the complaint. 

10 Dilatory Pleas are x. to the Juriſdiction. 2. to 
the Difability of the Plaintiff. 3. in Abatement. 

11. Pleas to the Action are 1. General, denying at 
once the whole Declaration; and called the General 
Iſſue. 2. Special, advancing. fome new fact, not 
| mentioned in the Declaration, in bar of the Plaintiff's 

| demand. 1 

12. When the Defeindine' bak ade Ki" Plea, the 
Plaintiff may oppoſe it by what is called a REPLI- 
CATION. The anſwer of the Defendant to a Repli- 
cation is called a REJoINDER; The anſwer of the 
Plaintiff to a Rejoinder is called a SuR-RE ee 6 
The Anſwer, made by the Defendant, to a Sur-rejoin- 
der, is called a REBUT TER: and if the Plaintiff has 
any thing further to 1 875 to this, it It is called a SUR- 
PEBUTTER, 
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Iris deere G ese bees ings 1 
poſed, in the nature of an Interlocutory Derree;) 
between two parties contending for Poſſeſſion; el tlie: 
Property could be tried, * 
2. Interdicks, by the old Rogan law, a Phe. 

cepts, iſſued by che Prætor, in a certain form of words; 
by which he ordered or forbad ſomething to be done, 

in a cauſe concerning Poſſeſſion or Qugſ-Pofſeſſſon. 8 

3. Interdicts, by the later law, were Extraor | 
Actions, by which the Poſſeſſion or 2a/i-Poſſſion 


a 1 in diſpute was ſummarily decided. 


Poſſeſſion was 1. Natural. 2. Civil. : 
5" Incerdichs were 1. Prohibitory; which . 


W ing from being done. 2. Reſtoratory; which 
e 


commanded ſomething to be reſtored. 3. Exhibitory; 
which commanded ſome Thing or Perſon to. be ex- | 


hibited. 


6. Interdicts were granted, in 1 that Poſtefſion- 
might be 1. Gained. 2, Retained. 3. Recovered. 

7 Interdicts for the purpoſe of gaining Poſſeſſion 
were 1. Quorum Bonorum; when goods belonging to 
an inheritance were unlawfully withheld from the 


Bonorum Poſſeſſor. 2. Quod Legatorum; when a Le- 


gacy had been ſeized by the Legaree, withour conſent 
H 4 Es . 


(c £462 )) 


5 = Heir. 3. Salvianum; when goods had been 
obligated by the Hirer of a Rural Eſtate, as a ſecurity 
L for payment of Rent. 
wy Tnverdits for the purpoſe of retaining Poſſeſſion 
were 1. Ti Poſſidttis A to him, who at the 
time of FAN was in poſſeſſion of Tog.of an Immove- 
5 If örder that he might be Gesfufed the legal 
oſſeſſor.. 2. Dnbi ; granted for! the Nike purpoſe 
to him, who at the time of e ſuit was in po 
esto of a Movable. 
9. The Interdict for the pur] ef coin E Po. 
ſeſſion was called Unde Vi; ad Bias him, who had 
_ ejected from the poſſeſſion of an Immoveable'by 
orce. » 
38 Interdi&ts were 1. Single; in which each of the 
y 415 ant parties! faſtained one character, either 7 
£ 2. Double; in which each of the liti 
2 2 ſuſtained two non, both of Actor and 


EIA UNCTIONS in England, iflued from the 
8 Chancery at Exchequer, to ſtop Pro- 
8 $ at Law, to ſtay Waſte, or to quiet Poſſeſ- 
- effion, x Latids; and the ACTIONS called Possks- 
S9RY ; partake of the nature of Interdicts s 
to the Rowan law. | 
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H E Tewerity i: Lites ts was reſtrai 
1. by the OATH OF ( 10 Ib 2 by 
d Mourcr. 3˙by the fear of Lig 
 INFAMY. 

2. The SOLE, oF CALUMSY, was 35 Ge A. 
taken, at the beginning of the ſuit, by. t Ace 
Reus, and their reſpective Advocates; ho f be OW 
| ſwore, they believed their cauſe to be juſt, 2, Special; ; 
. otherwiſe called the OATH Or MALICE: demand- 
able at any time during the ſuit, on ſuſpicion of Ma- 
lice in the party from whom required. 1 

3. The Oath of Calumny was formerly taken in 
England, in cauſes Civil and Eccleſiaſtical; and may 

yet be required in the Courts, which are governed by 
the Civil and Canon Laws.* 

4. An Actor, if unable to make good his charge, 
was puniſhed by a PECUNIaRY MULCT ; which, 
before the age of Juſtinian, was a Tenth of the ſum, 
demanded in his Libel. But, by a Conſtitution of 
that Emperor, the party, who either proſecuted or 
defended a cauſe without juſt grounds, was condemned 


to pay the Coſts and Expences of Suit. 
3 ; | -.- $8 
JR EL} 


tis aQually required in the Univerſity Courts at Cambrid ge. 
| See Appendix, No. IV. 
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N InvAnty«ix che doſs of Reputation: and aroſe 
1. from F act; in the o inion of good men. 2. from 
Lezthag ie? or by the-ſentence of the Judge. 

6. Legal Infamy was incurred, whenever a perſon 
was — on account of ſome Offence or Fraud; 
or in an Action ariſing from any of the four Contracts. 

culled Depeſtum, "Sovletas, Mandafum, 7 Tul. Wk 7 
f LES C r 
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Jupce i is a de inted b authöri to 
13 | A hear and «perf 2 ed by a hore co. 

1 2. The power of Judging, among the Romans, 

| belonged at firſt to the Kings, and, after their ex- 

_ pulfion, to the Conſuls: The perſons, on whom it 

next devolved, were the Prætor, at Rome, and went 

IQ IPA and e in the e te 


3; 33 he Rom Republic; the Offices r 
MAGISTRATE and JUDGE were diſtinct and ſepa- 


rate. A ee was one: cum — | 
et 


( 16 3 
et Inperioʒ to a Judge belenged ably rk n fins 
n eee Tru go 90-77% 138T mot 5 
4. Juriſdiction is the power of hearir and de 12 
2 eee and of * ener e . 


Kiel. 2. M he Power 11 Sen, 
with ſome degree of Jurifdidtion. 

6. Notio is the power of hearing Cauſes, and of 
pronouncing Sentence, vithout any degree of Jurif- 
diction. \. | 

7. The Office of the Magiftrate was to enquire into 
matters of LAW; and whateyer buſineſs was tranſ- 
acted before him, was faid to be done in Jure. The 
Office of the Judge was to enquire into er! of 
_ FAcT; and whatever was 8 &ed before hi im, was 
ſaid to be done in Fudicio. When the Magiſtrate took 
cognizance both of the Law and the Fact, he was ſaid 
to adminiſter juſtice extra ordinem; and the Judg ment, 
ſo adminiſtered, was. called Pts Ae wy 
8. The Ma giſtrate, when he decided on matters of 
Law, was afiſfed by a council of 'Ten, called. Detem- 
viri litibus judicandis. To theſe was added, in ini 
portant caſes, another council of 105 perſons, ſelected 
from each Tribe; whoſe Judgment \ Was final, pod. 
called Judicium Cemtumdirale. 

In England, different Tribunals are appointed 
for determining ISSUES of LAW and of F ACT., An 
Iſſue on matter of Law is called a DEMURRER; and 
is tried by the Judges of the Court, before hom the 
Action is brought: An Iſſue on matter of Fact is de- 
termined by other methods, of which the Principal 1 is 
= Trial by Jury. 


o. When the litigant parties had agreed on a pro- 
per peels to examine the Fact, the Prætor was . 
plied to, by the Actor, to appoint him: And the per- 
ſon, W was called 7 _ Datns foe Ptdanens. 


"xa 


8275 When e 


England, it is called an ACCORD. , 


2 {onion > ah go PandeRs or Digeſts, whenever the word 
5 tioned alone, Judex Pedaneus i is to be underſtood, 


GC 8, 
Nt 


| 3, DUST 1 85 90 5 c 
ire hog 5 rar the” Norton e 
_ ARB 5 0 . 5 n, 5 HAR a aid, for. the 


Perſons, given 5 0 5 ace EY 


420 
RYEOPERATORES, | 12 575 
12. The Judges, Whether one of ing fe, mig 
ed by 4 of ue cee any 0 App ia WEL ne 
ppointment : in Jike manner as JURoRs, in Eng. 
land may be challenge 3 e party, as they ap- 
U 


The ciuſe bel ly 1 che ate Wn 
rote ge 7 deere io 0 which was | 

Officers, appointed for the putpoſe. 
8 In ue Bond Fa i, and ſuch as were Arbi- 


| | the arties 3 imes agreed to ſubmit the mat- 
te Gars 


to a third perſon; in which caſe, a De- 

poſt 8 honey Was TY, made, to he forfeited by. 

0're Ee: d by ſuch perſon's 0 
This ce of edi Met is FI, in 
law, CoMPROMIS8UM, and, in the law of E . 
ARBITRATION, and the deciſion of the. Arbi itra- 
tots, or the Ua, is called an Aw AR B. Wben the 
cigar parties a e upo n a ſatisfaction among r 
ſelves} without referring R to Arbitration, it was called 
in che Ronan law, Trac and, 1 kf, the Jaw, of, 


| N Munten 
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15. beer the decline of the N Re . . 

OMe 1 7 M: Tr and Judge were 1 by 
which * it became Extraordinary, 
and the ale, 8 what was done 7 in Jure and in 
Judicio was aboliſhed, * 1 


16. The 


In general it may be obſerved, that i in the Inſtitutions, the 
Code and the Novels, Fudex and Magiſtratus denote the ſame 


6 a7 ) : 
6 The Of? e ve Ma 


wt "Mal ot Not: eee 


War Ils? 
Kc "T6 A; el oft the fi baia [ Offic 1 | 

Uired 1. Cauſe Coguitio;, or phe uiry 4 10 
400 Juſtice ot Fa atter in cont verly.. A e 
or the | RAI A abs, Sentence, r 50 0 

2608 8 Ion, when, Sites was; given, 

inſt t demandant, the Neu, or perſon 
ga alete . charged : hen ' je ik grin 
given againſt the els” he Was o 22675 d to reſtore not 
only the Thing itſelf, but all its Fr ts and Produge. 
i). In Actions ad exhibendym, the Reus, if cn. 

derrined, was bound not only to exhibit the Thing 
itſelf, phe alſo to exhibit it in the ſame ſtate i it was, 
hen firſt'the Exhibition was demanded... ..;, .,.,- 
26. In the Actions called Judicia Diu, 16, (vi "I 
Familie Erciſcundæ, Communi Dividundo, . Finium Re 
gundorum) each of the claimants was to have his re- 
ſpective part; or, if that could not be done, he, who! 
had the advantage, was ordered to render an equiva- 
lent in money. „ 118 
21. In England, the rtition of at 1 

be by Conſent of the Coheirs; or by Law, 1 
quence of the writ de Partitione facienda. 17 — deret. 7 
* boundaries of contiguous Lordſhips, the 
writs Je: Perambulatione Faciends® and de Rationabilibus a 
diviſis are of the ſame uſe as the Judicium Finium Re. 
rundum! in the Roman lav. 

22. A Judge, in England, is a chief Magi 
che pointed by the Crown, to try Cauſes, Civil and 

r1 


minal, and to do what to Juſtice ap ac 
— to Oo Law ul Curio bal oe he Log, Mo 
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1. UDICLUM, or Tiial, is a 0 e on 
\matterof controve before a competent Judge. 
ws JopGMENTs; in Roman law, were 1. Pri- 

vate. a. Public Ni 
-9. PRIVATE JUDGMENTy were thoſe, wiüch re- 
lated to Civil Cauſes, in order to redreſs an Inj a As it 
aſtected an Individual and were proſecuted by ktion, 
which could only be inſtituted by the injured party. 
. K Coort is a place, where Juſtice is judicially 
adminiſtered. . Thus place, among the Romans, was 
1. Superior, 2. Plane. In the former, the Prætor 
adminiſtered Juſtice pro nnen in che litten he 

was {hid de Plans vgn seP 
5. Toa Court aA perfons bete bn 
Ac rok, Rxus, doe To whom may be added 
1. Advocates or Counſel. 2. Proctors. 3. Notaries, 
4. Apparitors or Bedels; called Viatores and Execu- 

tores litium. | 

6. The Roman Pretor was not oed to hear 
cauſes, but on certain DAYs. Days were 1. Faſti. 
#1 Neftefr.> 3. * Of theſe the firſt were ny 
| 125 7 


Cy 
pol Judicial, and were called Dies Saſtonum, Dies 
Ligiiimi, or Term. days. 
5. The conſtituent parts of a Civil Cauſe, accord- 
ing to the form of PRIVATE JUDGMENTS, were, in 
order, theſe. I. Vo ATG IN Jos. II. PosYULA«s 
110 et EDTTIO ACTIONS. III. VADIMONIUM, 
IV. IxTEN TI LAT for ACT TONIS. V. Ex CH- 
Tio Rei. VI. DATTO Jupicts: VII. Sa IS DA 
TIONES Acloris et Rei, VIII. ConTESTATION 1- 
IS. IX. OA Rs of the JUDGE and LIT IGAN TSG. 
X. PRoors. XI. DISC ETATIO Cavsm. XII. 
SENTENCE, XIII. EXECUTION, XIV. APPEAL. 
g. 4,VocATto IN Jus was a perſonal Citation of 
the Reus, of offending party, by which he was com- 
manded to appear before the Magiſtrate, or Pretor, 
in ofder to enter into fur, +1 ho 
9. Perſonal Citation, by the law of the 12 Tables, 
might be by private authority, and with force; but 
could not be executed upon a man, within his 6wn 
Houſe or Walls. The ſame protection againſt an 
Alrreſt is afforded to a Defendant, in England. If the 
Reus abſconded, ſo that the Citation was of no effect; 
the Actor was ſent into the Poſſeſſion of his Goods. 
10. In England, the beginning or foundation of a 
Civil Suit, in the Court of COMM ow PLEAS, Is the 
Wit, called an OxIOIN AL; which is 1. Optional, 
2. Peremptory. The means of compelling compliance 
with this Writ is called the PRoctss : which is ef. 
fected 1. by a Verbal Monition, or Summons. 21 by 
Writ of Attachment, or Ponce. g. by Writ of Di- 
Aringas, or taking the Goods and Lands of the Det 
fendanti To which are ſubſequent the Writs of Ca- 
pias ad Reſpondendum, and Trſtatum Capias + Or, inſtoad 
of theſe, in the KiNG's BENCH, the Bill of Middleſcs, 
and the Writ of Latitat; or, in the EXCHEQUER; the 
Writ of Quo Minus. 5 ett gane 
11. If the Reus could find Sureties, who offered to 
deefend his _ (which Sureties were called Vin. 
dices); or the parties could make up the matter by 
N | | Tranl- 


* 
- 


n 
10 ; while they were in the e 


ſtrate; the Rexs was diſmiſſed, In 


e en ju — CID | 
Pos TUEATIO ACTIONIS/ was — Afor's 
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N. to inſtitute his Action on nn 
of the before the Præ tor. 
IS» 


to the Ma- 


DbITIO ACTIONIS was the publiming of the 
a by the Actor in the Jo. of the Reus, after | 
a 620 and obtained of the Prætor. ö 
14. HI. VADIMONTIUM Conceptum was the ARor's 
Sling ef the Reus to give Sureties for his appearance 
befote the Prætor, on a ef %4wnes Such ny 
ties were called V ad. 
15. The day appelnted was n * third day 
aftet the preſent, called dies perendinus: But ſometimes 
| aJonger interval was allowed by the Pretor, 
16. On Default of either party on the W appoint- 
ed, the Defaulter loſt his cauſe. _ '/- | 
17. In England, a day 1 is always given * the par- 
ties to appear in Court, in perſon or by their Attor- 
nies, from one adjournment to another: which giving 
of of hay is called the CONTINUANCE. - In caſe of 
otniffion-or neglect by the Plaintiff, he loſes the be- 
neſit of his Writ, and is ſaid to be nonſuited, or non- 
pra d; When the omiſſion or neglect is on the part of 


On | 


the Defendant, nee mfg n him * n 5 


Default. 
18. IV. I TuT 10 LIT1s yy ACTION was u che 
— of the Suit or Action, in a certain form of 
words, by the Actor; on his own e and 
that of the Reus, before the Prætor. 
19. To this ſucceeded V. ExcxprIO Rei; or the 
| tion made to the Action, by the Reus. VI. Da- 
710 JuDICI1s; or the a —— of a Judge, by 
che Frrtor, to try the Fact; who at the ſame time 
defined the number of Witneſſes, by whom the Fact 
ſhould be proved. . . — . et 
ei; 


— — 


Reis or the Cautions and. Secure giwen hy ach e 
che ants: all already e % coma 
AR eee 1 


1 in a 2 Way ** 2 a, in LAY Our dt 
Actor the Res. 10 1 det 414 1. £4 * | 
21. Whatever 3 the, Conteſtajian, 5 
was tranſacted before the Prætor, and ſaid to he 2 
in Furs: vhatever was ſubſequent, to it, was tranſact 
before the Judge, and ſaid to he dane in Jadlici Wet 
232. IX, The QATH. of, 57 JUDGE Was, that h 
would decide on the merits o f the\caulc, ex anini 1 
#entia ; That, taken by the, ane 
Oath of CAL NY. TE. 24 ſs lon; Saz ware 
23 If on the day appointed Tria "the Judge 


'S; » 


day was deferred: 11 either a ihe 225 were ab- 


ſent, he was cited by one or! s; after which 
mars. 28 APREATs, We ma heard, i 
een P reſent. il C120): 


e are . Je from 3 And 
Ki firſt required from the Ade wh 4 
matter in queſtion. 1 ziel 
25. Proof (Probate), was 3. Plena; by tv 


neſſes, or a Public Inſtrument, 2. Semi: glena; 
55 3 or a Private Inſtrument, TWo 
| ma le ether, made a Full Pro. 
bd 25 28 96 t be had from (1) Rene 4g) 
Preſumptions. WARP, (4) nen 
Oaths. : f * Jede b 4 
27. (1) Con elan is an now gen t 
A cant that the Debt or Allegatian, ol Ehich 
* 3 charged, is true. | 
28. (2) Freſunpfions are conjetural. concluſion | 
8 . n ron 
* 4s CS "yY 9 ad 8h of this Book UTE 1 


* t See Chapjer ich of this Book, | 
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Kom propable 4 argumentz : And are 1 0f 177 2. of 
Am og: TY art Fach t mai RH 1 

Fd 29 N03) W 

in Court hut they know er Fatt under exatni- 

walten Son een e Thw or bn 

. 10 make fu T Wit neſſes wen ne- 

pefk : and where One 5 wasche bet Had, the 

party NRimitelf was ſorictimes- examined! in his own 

Pebalk. In England, One Witneſs is ſuffiolent to teſtify 

do a ſingle Fatt: nor gan any one be Witneſs in rg 

own cauſe, 

3 5 examination of Witneſſes: was e in 
lic and vi voce: But, according to the modern 
1Rice of the Coutts. of Civil Law, it is now in pri- 


Yate; e being previouſly ſertled for the 


Witneſſes might be compelled to de- 
eſt : In England, they may be 
Wh in oy a Writ of 8 ad Teſtificandum. | 
2. Trial by Witneſſes, without the intervention 
G Jury, is in one inſtance permitted by the law of 
England z1/on a Writ of Dower brought by a Wife, 
when the death of the Huſband is in Iſſue. 

34, (4) Inftruments or Writings were r. Public; 
l proved themſelves. 2. Private; which, utileſs 
ver. ancient, were to be proved Witneſſes. 

35˙ In 1 „Records, and Deeds of 30 years, 
* mſelves. Modern Deeds, and other Writ⸗ | 
Jaws Mut be proved by Witneſſes.” But Books of 
Account are not allowed to be given in evidence for 
the Owner; as in the Civil lam. 
\ noge/ (5) Oaths are r. Promiſſory. 2. Deciſive. 

The Deciſive Oath is 1. Voluntary. 2. Judicial. 

: e Re denn. Que iy 0 hs 570 
i Supplecory.*. ir Fr | + J 4 
415562 6 38. 
" See the eaſe of nne add 110 Nl, 08% in ("a 
* Fetteſiaſtical Law, Title, Oahr. Williams was admitted, by the 


Dean of the Arches, to his Suppletory Oath, in order to prove 
his Marriage with Lady Bridget: upon which the Lady appealed - 
to the Delegates ; by whom the Marriage was confir firmed. 


jtnefſev are perſons called upon . = 


13 * 


38 T0 the Deciſtve Judicial Oath, infuſe n 
dhe Romans, that ſpecies of Trial in England, w 
is called Wa d HR UH Law, is ſomewhat ſimilar: 
which, inan Action of Debt upon Simple Cuntt: 
a Defendant, who will ſwear himſelf not chargeable, 
and-who-appear#/to/bela perſon of credit, ſfikll „bee | 
— quittec of Mie ebe IO. n e e 2188 
XL DiscerTATIOCAUSE was the düpwin 
off lies Oauſe by the Putroni, or Advocates] on ning 
ſides. Phis — of two parts. e f Cauſe. 
2. Peroratio, | $102 £190 
- 46; NIL -SENTENCE is A Anterlocu ry, on ſome 
incident _ ariſing from the naipal cauſc. 
2. Definitive, (otherwiſe de via which char 
principal cauſe 1 18 determined. "40! 193941: 4; D 
41. Sentence, in the law of England, is called the 
JupoMEN TH; which cannot be entered till the next 
Term after Trial had, and upon notice to the van- 
quiſhed: party. ys 20 = to 414. i: r i 11 N. +116 0 
42. To a Sentence Coſts are a deerky Pendage tage, 
ome in the Roman and Engliſh laws. 0 S Rt 
43. XIII. EXECUTION is the piiring in force-the 
e of the judge. Ae 0137! nam 
44. By the old Roman law, if the party: ho was 
caſt, did not obey: the Sentence witkin 30 days, he 
vas alligtied over to the Actor; who might commit 
him to ptiſon, till ſatisfaction was made: This was 
Called Addictio. But the general way was for che 
Prætor to cauſe; Execution to be done by Lictors; 
who obliged all to make the ſatisfaction We in 
Damages, or by giving Pl edge. 
435. By the laws of England, Execution, in Actions 
Real ot Mixt, is effected by Writ of Habere fucias Sei- 
finam, ot | Poſſeſſionem. In other Actions, where 755 
Judgment is, that ſomething Special be done 
_ -Defendant, a Special Writ of Execution is iſſu — 
cording to the caſe. Where Money only is recover- 
ed, Executions are 1. ainſt the Body of the De- 
fendane; 1 . ua his ail. Ko againſt his Goods. 
N aA; nod 1 againſt 


| 
| 
| 


. # 
i 


'  rehear the cauſe, and re 
; occaſion. 1 Kei ; 


( 14). 


3. againſt his Goods, and Profits of his Lands. 4. 
againſt his Goods, and Poſſeſſion of his, Lands. 5+ 
againſt his Body, Lands and Goods. 

456. XIV. APPEAL is the removing of a cauſe from 
an Inferior to the next Superior Court; an INHIRI- 
oH being iffued to the inferior Judge to-ſtop fo 


credings, able the Appeal is I ing, 


47. An Appeal 1 t be ma immediately, apud 
ata; or within ten ays after Sentence | by 

Libel. After two Appeals in the fame cauſe, a third 
was not allowed. 


48. SUPPLICATION i is à complaint, brought * * 


in two years againſt a Sentence; where the perſon, 


peal in time... 


I whom the Sentence was n eee neglect. 
to 
ee IN 1 was, hen a 


| e, on petition of the party who was caſt, was re- 


duced by the Prætor to its firſt ſtate; after which, the 
Suit might come on again, and have a ſecond hearing. 


* 50. K REVIEW 18 iy c to the ſame Judge to 
ity the Sentence, if there be 


51. In England, after Judgment given, Execyiida 
may be ſtaid by ſeveral Writs, in the nature of Ap- 
peals: of (which the Principal are 1. a Writ of At- 
— N. A Writ of . N f A Me of 
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18 har; f? 
Wood's Lb. of Lars of , B-IV. Ch. 1. 2. 4 
Grey's 7 4 ical Law. itle 22. 24+ 32+ 42—46, 
 Oughtom 2 Jud 3 Alt. 137. 57193. 193=217: 
218—258. 2 
"wn 8 Tal. 1 Titles Adverfon; Appeal, Arb . 
cet. Benefice- Chancellor, Colleges, Co 25 C . 
Comſultation, Courts. Degradation, Delegat es, I oh | 
* idations, Double Quarrel. 5 men ve Faculty C oor. 
arriage. Peculiar, Penance, P tov (403 Cab, - Prohibition. 
efron Spoliation,' Suſpenſion. Tithes. | Vifctation. Wills. 
ne's Comm. Introduction. Sect. 1. 3. 7 I. Ch. 2. 18. 
n IT. Ch. 3. art. 2. Ch. 20. B. AL Ch. 3. 5. 6.7. aft 22. art. 
3. B. IV. Ch. Go +4 
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Hz al 
HERE ; are For ares! in England, i in | which 
the CIVIL Law is permitted, under different 
£ ne to be uſed. Theſe are I, The Court Mi- 
LIT ARV, or Court of Honour. II. The Courts 
| MARITIME. III. Courts Chriftian, or ECcLEs1- 
. ASTICAL Courts. IV. The Courts of the Two 
UNIVERSITIES. EO 

2, I. The Court MILITARY, or Court bf Hor, 
in great vogue in the ages of Chivalry, is now almoſt 
cout of uſe. The Judges of this Court were the Lord 
High Conſtable and Earl Marſhal, jointly; but it is 
now held before the Earl Marſhal only : It is not a 
Court of Record. | | 

3. Cauſes, cognizable in the Military Court, relate 
1, to Matters of Honour. 2. to Matters of Heraldry 
and Coat-Armour, But no cauſe is cognizable here, 
that may be determined by the Common Law; nor 
can any pecuniary ſatisfaction be given o the =” 
injured, in the way of rn lp 


(1176 


FE The Proceedings ende bnformed to 
ties Civil IRE - — Aae een from its 
the R n. 95 
a Te II ener e, TME ate 1“ The Court 
1 0 Which 1s held before” the Bord High | 
als or his Be 325 is cal tie Judge: 
401 
ant KAR Cor of Revard. e of Np 
Cables, b The Chr Ade are 
hol ariſing on the Sea; but not partly" en the Sea, 
= partly 0n the Land; nor within 1 0 dy of a any 
1 CEE AM 5801. > Nl. red 6 1 044 4 1 1 
Ns e be Proceedir in'this Court are much con- 
form to the Civil! 5 in conjunckion with Martine 
cuſtom But in Crimina 1 caſes; Offences are tried by 
<Continiffioners, To of the Admiralty prefiding; 
| and the LIT wof England is followed, as if the Offences 
Bad been otgmitted on Land. 
8. The Courts of Appeal, belonging to the Courts 
. are 1, The King in. Chancery, or the 
S tc 1 5 EF In ets of W be n 
ertain ommiſſioners o Sz con Ing, 
| e f the-Lotds of the Privy 00 aner hs 'S _ 
4 9. III. The ſeparation of the Lecken from 
he :Fettporal Courts was no where known, till after 
Ki e Emperors became Chriſtian; nor.in England, till 
after the Norman Conqueſt. . 
10. ECCLESIASTICAL Courts are f. Courts of 
A Lies: 25 Courts of ConTENT1OUS Jurit- 
diction. 5 
i of Curd of VoruxrARY Juriſdiction, the 
chief is the Facul. T Court, belonging to the Arch⸗ 
biſhop of Canterbury: the Judge or Officer of which 
is called MASTER. or Commiſfary or THE FacuL- | 


113534 * bo 4 


TS... 
3 12 88 br cok Tr lüp Juriſdiction are 1. the 
Court of the ARCHDEACON:. the Judge of which, 
© where he does not preſide himſelf, is called the Ori- 
ef. 2. the CONSISTORY Court of e * 


(7 1 
in his Dioceſe; the Judge of bich is (1) the a 
| CHANCELLOR; or (2) his COMMISSARY | 

Court of ARCHES, belonging ee Ho 

Judge of e d,the.; N 0 0 ae cl 
HAS. 4. the oor 5 n 17 Juriſ- 
diction oyer all fugh 12 5 he Þ HIDES ran | 

&.t9 


etropglir ooly. 
5. the Pre ourt, 6M Trial 0. Teſts. 


„ 


mentary Cavſes, Nhere the party dying hath, ao bona 
notabilia in two different D 23 2 dhe Judge of which 
is called the JUDGE OF THE ee 6. t 
Court of DELEGATES, or the great Court of A 
in all Eccleſiaſtical Cauſes. The Sentence of this 
Court is Definitive; but may he reviſed,” w ith, leave | 
| kon the Crown, by a CON 18810 N 195 REVIEW. 
13. The Courts of f Eecleſiaſh cal, Juriſdiction, are, 


17 "Cauſe, e in Ecele aſtic⸗ cal, Nev nip 


15. Benefici 1 Cauſes a are I. LEWES Fo 2. Jus 
Sauen at ug 3 4. Non: pay 1 5 5 
| Eccleſiaſtical. 5 Dig Spoliation. 6. Sal btraction 
of Tithes. Tithes BE (1) Predial. 1 — 


5 ( ), Mixt; "which. are due of common. right. to the 


arſon, or. Vicar; unleſs. diſcharged (1) by Real Com- 
poſition. (2) by Preſcription. 
16. Matrimonial Cauſes are 1. J actitation of Mar- 
riage. 2. Contract of Marriage, and Eſpouſals: (taken 
away by 26 Geo. II.) 3. Reſtitution of Conju gal 
Rights. 4. Divorces: (1) 4 vinculo Matrimonii, for 
a n cauſe Killing previous to the Marriage; 
as Conſanguinity, Affinity, and Corporal Imbecillity: 
(2) 4 menſa et thoro, for a cauſe ariſing after, Marriage: 
as Adultery, Cruelty, &c. 5. Alimony. | 

7 eee Cauſes AF 1. a of Wills, 


FL 33 $344 F3Y 
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* „Under S Caaſes'T inchude thoſs called [Defamatory ; 
which Oughton, in his Ordo Fudiciorunt, reckons as a fifth _ 
cies of Ecc chaſtical Cauſes, diſtin from 2 


14 


Parliament. 


(ien 


2. Granting of Adminiſtrations. 3. Subtraction of 
Legacies; WWE OO wot) WP ow gaibens aty 
18. Otiminal Oatiſes ure theſe, Which relate to 
Otrzqes of Eecleſiaſtical Cogrizance: where the pro- 

cCeedings are pro ſalutt amm er refer malione moYum. = 
_ 29. The Puniſhment of Crimes & Eccleſiaſtical 
W belongs, of common right xo che Biſhops, 
and their VIcars General in Spirituals; and, by Con- 
ceſſions or Preſcription, to Archdeacons alſo: ro both 
whom is committed, for this purpoſe, the power of 
VISITATILION. Ne A4 N 8 i N 
(#6. Eccleſtaſtieal Punimments are 1. common to 
Clergy and Laity. 2. peculiar to the Clergy. 
21. Eccleſiaſtſcal Puniſhments, common to Clergy 
and Laity, are 1. Monitiop. 2. Penance, 3. Excom- 
munication ; Which is of two kinds, (1) the Greater. 

(2) the Leſs. Thoſe peculiar to the Clergy, are 
1. Sequeſtration of the Profits of a Church. 2. Suſe 
penſion. 3. Deprivation, 4. Degradation. 

22. APPEALS in Cauſes Eccleſiaſtical, which for- 
merly, from the Reign of Stephen to that of Henry 
VIII, lay to the Pope or See of Rome, are now (by 
24 and 25 Hen. VIII) directed to be in this form, and 
not otherwiſe: From the Archdeacon or his Official, 
to the Biſhop or Dioceſan: from the Biſhop, his 
Chancellor or Cominiffary, to the Archbiſhop of the 
Province: from the Court of Arches, Court of Pecu- 
lars, and the Prerogative Court, to the King in Chan- 
cery, or the Court of Delegates. Wee Fg ve 

23. IV. The Univerſities of Oxford and Cambridge 
are Corporations, Lay and Civil, by Preſcription; 
_ Whoſe Charters and Privileges have been confirmed by 


24. Of the Privileges belonging to the Univerſities 
the chief are 1. the Reſervation of a certain part of 
the Rent, ariſing from College Leaſes, in Proviſion- 
Corn. 2. the Printing of Bibles and books of Com- 
mon Prayer; and (in che Univerſity of Cambridge) of 
Acts of Parliament, and Abridgments of * of Par- 

f 8 ; - hament;; 


| Cen | 
liament &, in concurrence: with the King's Printers. 
the ſending two of their own body Burgeſſea 0 
arliament. 4. Preſentation to Benefices o Rotian- 
Catholic Patrons. g. the Cours of che Chancallor 
of each Univerſity, or Vice Chancellor; (which are 
alſo Courts of RECORD) in exeluſion of the King's 
Courts of Common l. RI 
25. Cauſes, cognizable in the Chancellors: Coutts 
of the two U niverſities, are all Civil Cauſes, — 


where the right of Freehold is concerned and all 
Criminal Offences and Miſdemeſnors, under the de- 
gree of Treaſon, Felony, and Mayhem. 
26. To conſtitute the excluſive right of Juriſdiction 
belonging to the Univerſities, one of the parties muſt 
be a Scholar or privileged perſon: in which caſe, the 
Chancellor or Vice-Chancellor may claim Cognizance- 
of the Cauſe, by CERTIFICATE, without. the inter- 
27. Beſides the Chancellor's Courts, there is, in 
the Univerſity of Cambridge at leaſt, another, called 
the Court of the COMMISSARY : which hath cogniz- 
ance in all Cauſes, Civil and Criminal, within the U- 
niverſity; unleſs where a Maſter of Arts, or one of 
ſuperior degree, is 2 try 24,4 arte 
28, The Courts of the Univerſities have power to 
puniſh for Contempt and Contumacy; to ſet a Fine, 
and to Impriſon the party till it be paid; and to in- 
flict Eccleſiaſtical Cenſures, or ſuch as are appointed 
by the Statutes, for Offences that are merely Tem- 
potato not i ld mt FAILS 
1 29. The Trial of Treaſon, Felony and Mayhem, 
though prohibited in the Chancellors Courts, is by a 
4 ä l 4 | 5 | | 18 Par- 
* This valuable privilege, of printing Acts of Parliament and 
Abridgments of Acts of Parliament, was ſolemnly confirmed to 
the . of Cambridge, by the unanimous Judgment of 
the Court of King's Bench, Nov. 24, 1758. See Burn's Ecele- 
flaſtical Law, Title, Colleges: where the whole learning on this 
ſubject is exhauſted, in an e ee argument, in behalf of 


the Univerſity, by the late Lord Chancellor onA, then Solicitop 
General, | BE». e 


Ll 
4 


ſity; by whom the examination of 


of the A 


(ano) 


Jarticular Charter committed to the Courts of the 
1GH STEWARD, of either Univerſity: to whom, 


ing s Goon LEA). 11 oO e No 1h 
30. From th: Sentence of the Chancellor les 
n in the Univerſity of OxyoRD, an APPEAL 
lies to Delegates, appointed by the Congregation: 
from thence to other Delegates, appointed by the 
Convocation: and if all three concur in the ſame 
Sentence, it is finali+, In caſe of diſcordance in the 
Sentences, the Appeal lies, in the laſt reſort, to the 


King in Chancery, or to udges Delegates, pointed 


Woe: the Great Seal, 


31. From the — of it the Chancellor or Wiev- 


chancellor, in the Univerſity of CAMBRIDGE, an 


ApPEHAL lies to the Senate, or Bod: po the Univer- 

the Cauſe is com- 
mitted to Delegates, not leſs than three nor more than 
five; whoſe Sentence is final, and not liable to be 


_ reverſed by Writ of Error from the Courts of Com- 
mon law. From the Sentence of the Commiſſary an 


Appeal lies to the Chancellor or Vice. chancellor; 


and from thence to Delegates, if the Cauſe require it. 


32. The right of Appeal, allowed by the Statutes 
of the Univerſities, extends to ALL Cauſes, 4 Crimi- 


nal as well as Civil; in conformity to the Roman 


law. x 
33. The 


7 This is agreeable to the Civil Law; according to which 
no Appeal was admitted after three Sentences con ormable to 
each other. S. 7. 70. 1. 


1. See Appendix, N* II. III. for the Statutes of the Univer 
of Cambeidge on this head. 


* See D. 49. 1. 6. where che Right e of . in Criniial 
the common principle of Humanity. Credo, ſays Ulpian, Hu- 


_ manitatjs ratione, OMNEM Provocantem audiri debere, And this, 
even thoug erſon condemned wiſhed to decline the benefit - 
Appeal, when made by another in his behalf, Quid 2 


Po 


| and to hit Deputy, is alſo given the privilege of hol: 


Cauſes is admitted in the Roman law, without reſtriction, from : 


( ) 


33 The four Courts now mentioned, in Which the 
Civil law is permitted to be uſtd, Are All ſuBorditiate 
to the Courts of Common law and in caſb of EH 
croachment of Juriſdiction, are liable to he reſtrained 
r PIO 57 mort of: 
1941 PROHIBITION is a Writ; iſſuing out of ſome 
of tlie Courts of Common law, forbidding the) udge 
and Parties of à Suit in an Inferior Court to proceed 
in the proſecution on ſuggeſtion that the cauſe origin- 
ally, ot on account of ſome collateral matter; does | 
not belong to that Juriſdictio n 
33. Prohibition is ſometimes granted, on ſuggeſ- 
tion of matters not contained in the Libel of the party 
aggrieved: This is called a Prohibition on collateral 
Sur mi ſes. e een nen eee a 
36. When the matter ſuggeſted appears, in tlie 
judgment of the OO Court, to be falſe, or not 
proved, a Writ of CONSULTATION is granted; by 
which the Cauſe is returned to the original Juriſdic- 
tion, and determined by the Court bels). 
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of 8. On of Proceedrig a; ot 13 
TICAL! COURTS, an. Counts, or THE 
Wo UNIVERSITIES, in e and. Holte 


nd 97 20 4 * [234 I. $Y: | 

Grey's Keele ical "1-34 Title 4 99.1 ig th 

Seel e., 4 9.24. 46. 5 ne 4 72. 
5. 80. 85. 95. 97. 104. 12 111. 113123. 427. 

\ N 137-130. 150 —156. P's 272. 274. 276. 277. 285. 


288 — 293.295. 303. 304. 307. 319. 320. 329. 330. Synopfer 
 Praxecs. in Curiis Ecclefiaſticis, et Ordo Fudiciarius; ad finem 


Tit. 14. 
"Burn's Eccl. FOE Titles, Anfeer, 16 0 5 Citation. Evidence, 


Libel. Oaths, 
AR * B. III. Ch. 7 Ts 


JAUSES, which may be 8 in 80 Ecelk- 
SIASTICAL COURTS, in England, are 1. Cauſes 
ok — which run in the name of the Judge. 2. 
of INSTANCE; at the ſolicitation of ſome part. 

2. Cauſes of Office are 1. e Officio mero. 2. en 
| Officio promoto. Cauſes of Inſtance are r. Plenary, 
2. Summary. 

g. The conſtituent parts of an Eccleſiaſtical Cauſe, 
ding to the uſual Courſe of Proceedings, are, in 
order, theſe. I. CITATION. II. LIBEL. II. CoN- 
- TESTATION OF SUIT. IV. PERSONAL ANSWER 
OF THE" DEFENDANT. V. ASSIGNMENT OF. A 
TERM PROBATORY. VI. PRoors. VII. D- 

FENSIVE ALLEGATION. VIII. TERM To PRO- 
'*POUND|/ALL THINGS. IX. TERM TO CONCLUDE. 
X. INFORMATIONS. XI. SENTENCE. XII. ExE- 
» CUTION.-XIH.. APPEAL, | 
A.. CIT ATION is a Judicial Ae, by which the 
Defendant is ſummoned to appear, in a place where 
Fare is adminiſtered, 1 in order to enter into Suit. 


5. Every 


( 123 ) 

g. Every Citation is returnable at a certain place 

— day. Such Return may be made 1. Perſonally, 

by oath of the party, W who has executed the lame. 
2. "by Certificate, 

6. Beſides the Brig — or Primary Citation, thees 


are others; called, I - Decretum WS, of ache, i 8 N of 
mals. 3. an Idtimation. 


7. II. A Likes (called i in c law « Dicks . 


ration, and in Chancery @ Bill) is a Charge, in writ- 
ing, brought by the Plaintiff; to ieh! 6 Deſend. 
ant is obliged to anſwer. 

8. The procęedin ng by Libel 1 Wenn to Cauſes | 
of Inſtance: In Cauſes of Office, the proceeding þ * by 
ARTI CIES. „ Dor 

9. III. CONTEST ATION: or Surr. is a een 
anſwer, made by the Defendant; 3 in which he denies 
the, matter charged againſt him in the Libel. | 
10. IV. PERSONAL ANSWER OF THE Derzun- 
Ax T is what is urged in particular, by way of denial 
or extenuation of the . Before de! a 
makes proof of bis Libel by Witneſſes. 

11. The Eccleſiaſtical Judge might formerly have 
compelled the parties to anſwer upon Oath to any mat- 
ter objected againſt them, however criminal: But the 
power of adminiſtering ſuch oath (called the oath 9x 
officio) is taken away, by the Statute of 14 Car. II. 
Nor is any perſon now obliged to purge himſelf, upon 

oath, of any crime, of which he is accuſed, 

| 2+ V. The ASSIGNMENT OF A TERM PROBA- 
TORY is an appointment by the Judge of a certain 
time, within which the Plaintiff is required to prove 
ſo much of the Libel, as the Defendant has not con- 
feſſed in his Perſonal Anſwers. 

13. VI. PRooFs are had 1. from wiege. 2. 
en. Inſtruments. 5 21 

4. Witneſſes are — in private, OY to: he 
Libel of the Plaintiff, 2. to Interrogaterics,! pepe | 
ed by the Defendant. - = 

15. "5 Puvilling Witneſſes may be brought,in. by. 2 

Citations 


- 
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Oitmian called a Compulſory: But thoſe; who live at 


widiſtance, may be examined where they lde, by vir. 
we of u Conn o DWD n fal cle 


ee maße Proof, Two Wätneſſes at leaſt are 
neceſſary.” Mere "$1 18 fig; eins | 10 


an Are 1. Public. : 2 Private. Which, 
if not confeſſed b the adverſe party; melt always be 


proved by the perſon who produces them. 


18. When the Term Probatory-lipſes; before the 
Plaintiff has finiſhed his Proof, it may be continued 
for a, longer time: unleſs the Judge, ſuſpecting the 
party to have been In mira; fall have aſſigned it pe- 


Fance, 70 e AR s 


19. If new matter ariſes, not yet produce f in 
evidente! it may be admitted under the name of an 
AEEEGATTON. i DOHEE) tin} ans 

20. The Plaifitiff, having proved his Libel, de- 
mands what is called the PUBETCATTON oF Wir- 
5 which; if the Defendant offers any thir by 

f Exception, it is fatal for him to ſe. 
7. II. PPENSIVE AVEB6 ATION Weed 
op ſed by the Defendant; in writing, to the charge 
in che Fidel! To which are eonſequent, as 
in the Caſe of che Plaintiff, f. the Perſonal Anſwer 
of the Plaintiff. 2. Term Probatory: 3. Publication 
of Witneſſez re 3; Ta e ee Bi * 
10 42. VIII. Tur Pra 10 pROPOUND AEL 
THINGs is an appointment by the. Judge of a time, 


at chick both x arties are ro exhibit all the Acts and 
Int ruments, which make for their reſpective Cauſes. 


23. IX. The TERM To CONCLUDE' is an 
poinemiene by the Judge of a time, at which both 
parties are underſtood to renounce all” further Exhi- 
bits anch Allegations. tete tri 1 ag gbo 
24. The Terms 10 propound all things; NG boa 
clude, are peculiar to ſuch Cauſes as are Plenaryi: in 
Summary "Caves; inſtead of them, the Term requir- 
ed is called the Term-to wart Sentence on the firſt Af- 
> ro 38: and Ad 2101 * 3 11 s Aub 


25. X. 


25 N 
23. N. INTORMATTONS are arguments urged be- 
fore the Judge by the Advocates on both ſides, after 
the Pleadings and Proofs are concluded: Which are 

followed by XI. the SENTENCE; either Interlocutory 

or Definitive: and XII. EXECUTION. F 

26. XIII. Semetimes a Cauſe is removed from an 

Inferior to a Superior Court; by which all proceed- 

ings in the Jower-court are ſuſpended, till the reaſons 

of ſuch removal are hear 

217. A Cauſe may be removed from an Inferior to 

a Superior Court 1. ant Litis Ingreſſum, by PRO vo- 

CATION: 2. pf Lilis Ingreſſum, by REQUSATION, 
z APPEAL. 2 AAS 
28. PROVOCATION is, when one, who ſuſpects an 
Inferior Judge intends to proceed againſt him, in a 

Cauſe of Office or of Inſtance, puts himſelf; before he 
is cited, under the protection of a Superior Oourt. 
29. RECUSATION is, when one, who ſuſpects an 
Inferior Judge of Partiality, refuſes, after he is cited, 
to ſubmit to his Juriſdiction: in which caſe, the per 

ſon refuſing: muſt exhibit Articles, to be teferredto 

Alrbitrators, named on both-fides/+(f lt vel 14G 

made viva vuce. 2. Extrajudicial, before a;Notary; 


which is made in ſcriptin. As 
31. Appeals may be 1. from Grievances, before 
Sentence. 2. from the Sentence; either Definitive, or 
Interlocutory, having the force of a Definitive. 
32. Appeals from Grievances are always in ſcriptis; 
and muſt be interpoſed within 10 (or, as ſome ſay, 
15) days, from the Grievance committee. 
33. Appeals from the Sentence are generally apud © 
alla, or vina voce, at the time when Sentence is pro- 
nounced; but may be in ſcriptis, within 16 days from 
the Sentence, if it be Definitive, or 10 days, if it be 
ah Interlotutery.ꝰ—. ir of il IJ 978 en 
five are demanded from the Judge que; which are 
tranſmitted to the Judge ad quem, to inſtruct him 15 
e : tl e 


116 


the nature of the Suit. Such Letters Miſſive are 
called, in the Civil Law, ApoSTOLI. 

38. In an Appeal, whether from a Gravamen or the 

Sentence, an IN HISIT Io is ĩſſued from the Superior 

Court to the Infzrior, to ſtop Proceedings. 5 
36. If after Inhibition i ed, or Appeal from the 

Sentence, the Judge à quo, or party obtaining Sen- 

tence, ſhall attempt any act, in prejudice to the Ap- 


*. a5 1 


pellant, or the Appeal; they may both be proceeded 


againſt in cauſa Attentationis. | | 
37. Appeals muſt regularly be finiſhed within one 
Year, called Primum Fatale: But ſometimes a ſecond 
Year, called Secundum Fatale, is allowed. 58 
38. The time of one or two Years, allowed by Law 
for the determination of Appeals, is called Terminus 
uris: In caſe a ſhorter Time is appointed by the 
Judge, that Time is called Terminus Hominig. 
39. In CRIMINAL Cauſes of Eccleſiaſtical Cog- 
nizance, the Methods of Proceeding are 1. by IN I- 
SITION. ; ex Officio mero. 2. by DENUNCIATION; or 
Preſentment of Churchwardens. 3. by Accus a IN, 
le oct en 
40. Tbe Courſe of Proceeding in the CoyRTs of 
the TWO UNIVERSITIES is by Citation, Libel, &c, 
And the Trial is, not by Jury, but by Examination 
of Witneſſes, Informations, &e.* as in the Eccleſiaſti- 


cal and other Courts of CIVIL LAW. 


R 1 ge e 3 F 3 . * i | 3 i 
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a PusLIC JuveurnTs: 
- Toft. Lib. IV. it 18. | ? Wood!s 3 Fe 0) of En | 
Hoppii Comm. Tia IV. Tit. land. bo of Lox r.3. 5; . 
18. et. eienr: 
Heinecc. A. R. Lib. IV. Tit. Blackſtone's Comm. B. * Ch. 
18. pr. 6 1—10. 45—80. 5. B. II. Ch. 3. B. III. Ch. 
— E,7.C, Li IV. Tit. 8. B. IV. Ch. 1. 4. 6. 9. 10. 
18. | EI T5 ts: 17-29. | 


Wood's Int. of Civ. Law. B. Principles of Penal Law. Ch. 
III. Ch. 10. B. IV. Ch. 4. 3—9. 12. 14. 15. 18-21. 
Eri di boix, Liv, VI. Ch.) , Sas 
11. 14. 15. 17 —20. Liv. D's Boobies ih 
VII. Ch. 10. 11. 13. Liv. F 
Fer Ch. 4 5 e E NT 


YUBLIC OFFENCES, otherwiſe called Critiies or 
Miſdemeſnors, were puniſhable, among the 
Romans by the Laws concerning Public Judgments, 
2. PUBLIC JUDGMENTS were thoſe, which re- 
lated to Crimes, declared to be Public by ſome Law; 
and might, regularly, be proſecuted by any one of the 
Roman People, though not particularly intereſted i in 
the proſecution. | TT 
3. Public Judgments anſwer to what in England 
is called CROWN Law, where the Proſecution is in 
the name of the King; the Suits, ſo proſecuted, being 
called Pleas of the Crown. 
4. Public Judgments were diſtinguiſhed from PR1- 
'VATE 1. in their Inſtitution. 2. in their Exerciſe. 
5. Beſides Public Judgments, there were others, 
which were 1. Extraordinary. 2. Popular. ; 
6. EXTRAORDINARY JUDGMENTS were thoſe 
| relating to Crimes, concerning which no Law was 
| enacted, or no certain Penalty was preſcribed. The 
Crimes, ſo circumſtanced, were called . 8 


1 . N 


E 


T. POPULAR JuDGMENTS were thoſe, in which 
the Mul& or Penalty inflicted was applied to the pri- . 
vate uſes of any Actor that would ſue for it. 

8. Of Public Judgments, ſome were 1. CAPITAL; 
in which the Fünen preſcribed was Death; which 
Death was (1) Natural; ſuch as took away the Life 

of the Criminal. (2) Civil; ſuch as took away his 
Liherty, or his Citizenſhip. 2. Nor- CAPITAL; in 
which the Puniſhment preſcribed was ſhort of Death, | 
Natural or Civil, 

Puniſhments of Natural or Civil Death. were 
called Capital: others, ſhort of Natural or Civil 
Death, were called Not-Capital. | 
10. The Modes of inflicting Natural Death were 
1. Hanging. 2. Precipitation. from a Rock. 3. Be- 
heading. 4. Strangulation. 5. Burning alive. 6. 
Crucifixion, called Servile Supplicium. 7. Damnatio 
ad Furcam. 8. in Gladium. 9. in Beſtias. The Dead 
Body of the Criminal was ſometimes diſſected, or hung 
in Chains: but, generally, was buried, after leave ob: 
1 72 from the Peine . 

Civil Death was 1. Slavery. I, Damnatio i in 
Neale 3. in 27 Metalli. 4. Baniſhment: (1) 
by Interdiction of Fire and Water: (to which Abju- 
ration of the Realm in England had formerly a reſem- 
blance) (2) by Deportation. 
12. To Capital Puniſhments Confiſcation, or For- 
feiture of Goods, was incident: But this was remitted 
by the later Emperors, in all Crimes under the degree 
of Treaſon. 

13. Not-Capital Puniſhments were 1. Corporal: 
as Whipping, Fuſtigation, Stigmatizing. 2. Taliation. 
7 Relegation. 4. Infamy, 5. Pecuniary Fines, 

14. en was no legal Puniſnment among 
the Romans; and was not, regularly, allowed, unleis 

the Reus had confeſſed the Crime, wich which he was 
charged. The Roman Priſon conſiſted of two parts: 

1. . Robur, 2.7 ullianug. „The e of the Priſon 
„ . were 


| ( 989 }. 

were three, called Triunwiri, or Tre foiri Capit ih 
under whom 'was an officer, named nt Coe 
15. Puniſhments in England are 1. Death; which, 

unleſs in very atrocious Offences, is uſually inflicted _ 

by Hanging. 2. Forfeiture of Lands, or Goods, or, 
both: and Corruption of Blood. 3. Corporal, ſhort, 
of Death: as Whipping, Mutilation, Branding, Set- 
ting in the Pillory or Stocks. 4. Baniſhment ; tem- 


porary or perpetual. 5. 7 ee OT," 


rpetual. 6. Pecuniary Fines. . 
- 16, Public Judgments, among the eee were 

I. Lex Julia MAJESTATIS. II. Lex Julia de ADUL-- 
TERIIS. III. Lex Cornelia de SICARI1IS. IV. Lex 
5 de PARRICIDIIS. V. Lex Cornclia de FAL- 
VI. Lex Julia de VI PUBLICA ET PRIVAT A. 
VII Lex Julia de PECULATU. VIII. Lex Flavia de 
PLAGIARI1IS. IX. Lex Julia REPETUNDARUM, _ 
de 1 5 de ANNONA, de RESIDUIS., _. _. 
| 1. Lex Julia MAJESTATIS was a Law, pro- | 
melhet by Julius Cæſar, and again publiſhed, with 
additions, by Auguſtus, comprehending all the Laws 


before enacted to pup Tranſgreſſors againſt = 


State. 8 
18. MAJESTAS denotes the Sovereign Authority | 
of a State, whether lodged in one perſon or more. 

Whatever was attempted in violation of ſuch Autho- 
rity was called Crimen LSA MAJESTATIS, or 


24 TREASON. 


109. Treaſon was further diſtinguiſhed i into 1. . Gn. | 
men Perduellionis. 2. Crimen Læſæ Majeſtatis in ſpecie. 
20. Perduellio was, whatever was attempted directly 
againſt the Being or Safety of the Republe, or of | 
the N or his Miniſters. 
5 Læſa Majeſtas in pecie was, whatever was 
attempted indirectly againſt the Dignity and Prero- 
gative of the Republic, or Prince. ; 
22. Leſe ror aa! could not properly be committed 
by any but Subjects; nor againſt * but e in 
whom the 8 Power reſided. 
| K 2 „„ 3. The 


— 
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23. The Puniſhment of Perduellion was * 


Supplicium, or Natural Death of the Criminal. 2. 
Condemnation of his Memory. 3. Forfeiture of his 


Lands and Goods; which F orfeiture had relation to 
the time of the Fact committed. 4. Excluſion of his 


Sons from Honours and Succeffions. SECS > 
Puniſhment of Leſe Majeſty, ſpecifically fo called, 


Was Natural Death, or Deportation, or Relegation; 


according to the circumſtances of the Crime. 
24, In England, the Law, by which thoſe Offences 
are defined that more immediately affect the Perſon 
of the King, his Crown, or Dignity, and are diſtin- 

iſhed by the name of HIGH TREASON, is the 
Sa tatute of 25 Edward III. The {ſpecies of High 


Treaſons, created by ſubſequent Statutes, are chiefly 
ſuch as relate 1. To Papiſts. 2. To the Proteſtant 


Succeſſion. 
5 The. Puniſhment of High Treaſon, i in Males, 
is to be 1. Hanged. 2. Embowelled. 3. Beheaded. 


4. Quartered. And, in Females, to be Burned alive. 


In this Judgment is implied 1. Forfeiture of the 
Offender's Goods, and Lands; which Forfeiture of 
Lands has relation to the time of the Fact committed. 
2. Corruption of Blood. 
26. The Proviſions, made by the Laws of Eng- | 
land, to prevent oppreſſion in the Proſecution, and 
defect of certainty in the Proof, of High Treaſon , 


enumerated. 


27. MISPRISION. of Treaſon is the Knowledge and 
Concealment of it, when committed by others; with- 


out any Aſſent to the Crime. The Panihment of 
this Offence, by the Civil law, was the ſame as that 
of Perduellion: but by the Law of England is 1. For- 
feiture of Goods. 2. Loſs of the Profits of Lands 
during life. 3. Perpetual Impriſonment. 


28. APOSTASY. and HERESY were conſidered, in 


the Roman law, as Treaſons againſt Heaven; the 
Prglecirion of which, like chat of Treaſon againſt the 


State, 


6 
State, might be commenced after the Death of the 
Offender, and Judgment given againſt his Memory. 
209. The Puniſhment of Apoſtaſy, in England, was 
formerly Death: but, by dle 9 & 10 W. If l. is now, 
for the firſt offence, Incapacity; and for the ſecond, 
Incapacity, and three Years Impriſonment. 
30. The Puniſhment of Hereſy, by the Common 
law of England, was Death, in conſequence of the 
Writ de Haretico comburendo : But that Writ is now | 
aboliſhed: and Hereſy in all its kinds, ſave one, 
(denying any one of the PERSONs in the HoLY 
TRINITY to be Gop, or maintaining there are more 
Gods than ONE, which, by the 9 and 10 W. III. is 
liable to the ſame penalties as Apoſtaſy) is ſubjected 
to Eccleſiaſtical Correction only. ö 

31. II. Lex Julia de ApuLTERIIS was made to 
puniſh 1. the Crime of ADULTERY. 2. the Crime 
"againſt Nature. 3. INCEST. 4. Stuprum. 

32. ADULTERY, by the Julian law, was the Viola- 
tion of a Woman, who was married to another Man. 
33. The Puniſhment of Adultery was 1. Relega- 
tion. 2. Confiſcation of half the Goods of both the 
parties. 3. Confiſcation of half the Dos of the 
Adultereſs. | 

34. By a Conſtitution of the Emperor Conſtantine, 
the Adulterer and the Adultereſs were both to be put 
to Death, Juſtinian changed the puniſhment of 
Death, on the part of the Woman, to that of Fuſti- 
oation, together with confinement in a Monaſtery ; 
which confinement, unleſs the Huſband took her 
again within two years, was for Life. | 

35. A Father, who ſurprized his Daughter in A- 
dultery, might kill the Adulterer and his Daughter 

00: A Haſband, who ſurprized his Wife in Adul- | 
tery at his own Houſe, or after three Warnings, might 
kill the Adulterer, but not his Wife. In England, 
the Killing of an Adulterer, taken in the Act, by the 
Huſband, is Manſlaughter only, and not det 15 
ä „ mw Adul- . 
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36. e as a Public Crime, is puniſhable, in 
England, in the Eccleſiaſtical Courts. In the Tem- 
poral Courts it is regarded as a Private or Civil In- 


jury; for which. the Huſband has ſatisfaction in Da- 


mages, by an Action of Wente vi a armis againſt 
the Adulterer. 


37. The Crime A0 Nature was s puniſhed by the 


5 Civil, as it alſo is by the Engliſh, laws, with Death. 


358. INCEST between perſons in the Right Line, 
was puniſhed: with Deportation: between perſons in 
the Collateral Line, the puniſhment was arbitrary, 
In England, this Offence, like that of Auen, is 
We in the Eccleſiaſtical Courts. 

39. Stuprum was the Violation of a Widow or Vir- | 
gin of character, without Force. 

40. The Puniſhment of Stuprum, in perſons of 
rank and conſideration, was the confiſcation of half 
their Goods: In meaner Perſons, it was Corporal, 


with Relegation. 


41. The Profeſſion of a Proſtitute, though eſteemed 


infamous among the Romans, was not obnoxious to 


legal Cenſures. 

42. III. Lex Cornelia de SICARIIS was a Law, en- 
atted by L. Cornelius Sylla, the Dictator, to puniſh | 
1. the crime of FLOMICIDE. 2. the crime called VE- 


NEFICIUM. 


43. HoMICIDE, or taking away the life of a Hu- 
man Creature, is 1, CRIMINAL. 2. NoT CRIMI- 
NAL; which is 1. CASUAL. 2. NECESSARY. 3, 
CULPABLE. | 

44. CRIMINAL Homicide, otherwiſe called Mur- 
der, is the taking away of the life of a Human Crea- 
ture, with deliberation and malice : The Puniſhment, 
by the Roman and Engliſh Laws, is Death. 

45. The wiltul Killing of a man's SELF was not 
conſidered in the Roman law, as Criminal : In the 
law of England, it is Felony ; and puniſhed by Igno- 
minious Burial, and F orfeiture of Goods. 


46. CA 
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46. Casvar Homicide 1s that, which is occafion- 
ed per Infortunium, or by Miſadventure. | 
47. NECESSARY Homicide is that, which is com- 
mitted 1. Se Defendendo, or in ſelf-defence. 2. for the 
prevention of ſome forcible Crime. 
; 48. Caſual and Neceſſary Homicide were not ob- 
noxious to Puniſhment, by the Roman law. In Eng- 


land, the killing of another per Infortunium, or Se a 


Defendends, is called EXCUSABLE Homicide, and 
puniſhed with Forfeiture of Goods; which is remitted 
of courſe. The killing of another for the prevention 
of ſome forcible Crime 1s called JUSTIFIABLE Ho- 
micide, and is not liable to any Puniſhment. 

49. CULPABLE Homicide is that, which is com- 
mitted withour Malice, and through a ſudden heat 
which the Law imputes to human mtr. The 

puniſhment was arbitrary. 

50. Culpable Homicide, called in the law of Eng- 
land MANSLAUGHTER, is Felony; but wih the 
Benefit of Clergy, except in the caſe of STABBING. 

51. VENEFICIUM is the crime of ſelling Poiſon, or 
of practiſing Magical Arts and Incantations ; with a 
view of taking away the Life of a Human Creature. 
The Puniſhment was Death, 

52. Witchcraft and Sorcery were formerly conſider- 
ed, in the law of England, as Hereſies and Felonies; 
and were puniſhed with Death. But all Proſecutions 
for theſe offences are now prohibited; and the Pre- 
tenders to Preternatural Arts are puniſhable by Im- 
| priſonment and the Pillory. | 
53. IV. Lex Pompeia de PARRICIDIIS was Low 
enacted, or rather reſtored, by Pompey the Great, 
againſt that ſpecies of Criminal Homicide, which was 
committed on Parents and Children, and on thoſe 
who are in the place of Parents and Children. The 
| Puniſhment was Sewing the Criminal, together with 
certain other animals, in a Sack, and throwing them 
alive i into the Sea. | 

| * 4 + 5.4 Bd 
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70 TIER England, there is an aggravated” es of 
Murder, 1 PETIT ——— of 
a Servant kills his Maſter, a Wife her Huſband, or 
an Eccleſiaſtic his Superior: the Puniſhment of which, 
in Males, is to be Drawn: and Hanged; and in Fe. 
males, to be Burned alive, But Parricide, as ſuch, is 

not ſubjected to any extraordinary penalty. 
155. V. Lex Cornelia de Fa Ls IS was enacted to pu- 
niſh the Fraudulent Suppreſſion or Imitation of Truth, 
to the prejudice of another. 


56. The Crimen Falſi might be committed 1. vy 
Words. 2. by Writing. 3. by Deed. 
37. The Crimen Falf was committed by Words, 
in the caſe of bearing Falſe Witneſs. Perjury, when 
committed in a court of Juſtice, upon a capital accu- 
ſation, was not comprehended under the Law de 
Falſis; but was included, as a ſpecies of Aſſaſſination, 
under the Law de Sicuriis. In England, Perjury, 
and Subornation of Perjury, are, in all caſes, puniſhed 
by Infamy, npeſoantent,/ and, ſometimes, n. 
eee I, 
38. The c Falfi was commited by e 

in the caſe of makin ng; altering, or ſuppreſling a Tel 
tament, or other Inſtrument. The fraudulent mak- | 
ing, or altering, of a Writing, to the Prejudice of an- 
other, in England, is called FORGERY ; the Penaky 
of which is now, generally, Death. 
59. The Crimen Falſi was committed by Deed, 
1. in the caſe of counterfeiting or adulterating the 
Public Money. 2. a Suppoſititious Birth. 3. F alle 
: Weights and Meaſures. * 4. Selling or Mortgaging 
the ſame Thing to two Perſons in two ſeveral Con- 
tracts. 5g. Supporting the Law Suit of another by 
money, witneſſes, or patronage; called, in the law of 
England, MAINTENANCE. | 
1-60; The Ordinary Puniſhment of the Camel Fal 
was Deportation in Free- men, and the Ultimum-Sup- 
plicium in Slaves: But in many caſes, it was arbitrary. 
In the caſes of ng or 8 bie 
| a UDUEC * 
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Public Money, (which in England is a klei of 
High- Treaſon) and of a Suppoſititious Birth; the Pu- 
7 — was Death: inflicted, in the former inſtance, 
by Burning alive. 

61. VI. Lex Julia de vr PUBLICA ET PrRiVATA | 
was enacted to reſtrain Public and Private FoRCE. 
PUBLIC Force was that which was committed with 


arms, in violation of the public peace: The Puniſh- . 


ment was Deportation. PRIVATE Force was com- 
- mitted without arms: and puniſhed by Confiſcation 
_ third part of the Eſtate of the Offender, and | 
In am 
62. "Fo Public Force was referred the Crimen Rap- 
Tus, or the Forcible Abduction of a woman of 
character, for the ſake of Luſt. The Puniſhment was 
Death in the Raviſher, and his Aſſiſtants; together 
with Confiſcation of the Raviſher's eſtate. 
63. Inſtances of public Force, in England, are 
Offences againſt the PUBLIC PEACE: As 1. Riotous 
| Aſſemblies, to the number of twelve: the Puniſhment 
is Death. 2. Affrays. 3. Unlawful Aſſemblies, Routs, 
and Riots. 4. Forcible Entry and Detainer: all 
puniſned by Fine and Impriſonment. 5. Going un- 
uſually Armed: the Penalty for which is Forfeiture 
| of the Arms, and Impriſonment. We 
64. The Forcible Abduction, and IRONS: or 
Defilement, of an HE1REss, in England, is Felony, 
without Clergy. © For Stealing, or Deflowering of a 
Woman Child, under the age of Sixteen years, the 
Penalty is Impriſonment and Fine. RAPE, or the 
carnal knowledge of a woman, forcibly, and againſt 
her conſent; or of a woman child, under the age of 
Ten years, even with her conſent; 1 18 eh without 
Clerg | 
"Bk 5 hs Inſtance of Private Force, in the 1 of 
England, is CHAMPERTY : which is a bargain with 
the Plaintiff or Defendant in a Suit, to have part of 
the pon debt, or other ching ſued for, if the party 
5 5 Pre- 
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prevails at law; upon which the c carries 


on the: ſuit at his own expence. 


66. VII. Ler Julia de PECULATU was enacted 


N 1. 0 puniſh the Crime of Peculatus. 2. SACRILEGE. 


67. /PECULATUS: is 1. the imbezzling of Public 


Money; belonging to the Commonwealth, by one to 


whoſe adminiſtration ſuch money had not been com- 


mitted. 2. the altering and removing of the Books, 
2 the Form and. Terrars of Private Lands. 
The Puniſnment was, in Magiſtrates and their Ac- 


complice$ Death: in private perſons, Deportation; 


and, — Reſtitution of fourfold. TELE 


68. SACRILEGE is the ſtealing of a Res Sacra or 


Religioſa from a ſacred or religious place. The Pu- 


niſhment was Death; but ſometimes a lighter penalty 
was. inflicted, | 

69. Imbezzling the Public Maney i is puniſhed, in 
England, by Fine and Impriſonment only. Sacrilege, 
or robbing the ornaments and goods of a Church, was 
diſtinguiſhed by the Common Law from other Rob. 
beries; but by Statute it is put on the ſame footing 


Vith Felonies, denied the Benefit of Clergy. | 
70. VIII. Lex Flavia de PLAGIARIIS was made 


to puniſh the Crime, called PLAG1UM : by which 
was meant the fraudulent abduction, theft, or conceal- 
ment of a Freeman, or of a Slave belonging to an- 
other. The Puniſhment was formerly pecuniary : 


_ afterwards it was arbitrary, and, in ſome caſes, ca- 


ital. 
J 71. Plagium is called, in che law of England, 
KIDNAPPING 3 being the forcible ſtealing, or de- 
coying away, of man, woman, or child, from their 
wn country, and ſending them into another. The 
enalty is Fine, ent; and other corporal 


Puniſhment. 


72. IX. Lew Julia REPETUNDARUM, de AMBI- 


TV, de ANNONA, de RESIDUI1S, was made to puniſh 
the ſeveral Crimes, cormprehended under thoſe appel- 


1 lations. 


73. Crimen 


Cation of Goods... 
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73. Crimen RePETUNDARUM; or BRIBERY; was | 
committed, when Magiſtrates, or perſons in any pub 
lic office, received money, by themſelves or their do- 
meſtics, to do ſomething more or leſs than their office 
obliged them to. The Puniſhment was Reſtitution 
of fourfold; and ſometimes Baniſhment, ang Lal: 

74. Bribery in England i is, when a judge, or enter 
perſon concerned in the adminiſtration of Juſtice, takes 
a reward, to influence his behaviour in his office, 
The Penalty i is Fine and Impriſonment, | 
5. AMBITUS is the unlawful buying and ſelling 


of any Public Office, or the procuring of Honours 


and Dignities by Money or Gifts. The Puniſhment 


was a Pecuniary Eine, and Infamy and en 
Deportation, and Reſtitution of fourfold . 
76. In England, the buying of Offices, which con- 
cern the King's Revenue, and the execution of Ju- 
ſtice; and corrupt Elections in Colleges, and other 
Eleemoſynary Corporations; are reſtrained by certain 
Statutes. The corrupt Preſentation of any one to an 
Eccleſiaſtical Benefice is called SIMONY;. by which 
that Turn is forfeited to the Crown. 


77. Crimen de ANNONA (Fraudata) 8 abuſing 7 


| of the Public Markets or Fairs, by which the Price 


of Proviſions was made dearer. The Puniſhment 
was a Pecuniary Fine, and other eee anim- 
adverſion. 0 

78. Offences, relative to che buying of Proviſions, 
are chiefly comprehended, in England, under the 
articles of 1. F oreſtalling. 2, Regrating. 3. En- 
groſſing: The Penalty in all which is Fine and Im- 


5 priſonment. 


79. MoNoPOLIES, and; Combinations to keep up 
the price of Merchandize, Workmanſhip, and Pro- 
viſions, were puniſhed, among the Romans, by Ba- 
niſhment, and Confiſcation of Goods. The Penalty, 

in England, is Fine, irie and other corpo- 
ral ran 


80. Crimen | 


( FO * 


2980. ORE de Rfsrpvis is retaining the Public 
Money, of converting it to other uſes than thoſe to 
Which it was'deſigned, by a Magiſtrate to whoſe ad- 
miniſtratiorr ſuch money had been committed. The 
Puniihiment was Reſtitution of the pecunia Ræſidua, or 
money retained or converted, together with a third 
part of the ſum over and above, and Infamy. | 
gr The Mal- Adminiſtration of High Officers in 
Public Truſts is uſually puniſhed, in England, by the 


method of Parliamentary Impeachment, with Fine, 


Baniſnment, and perpetual Diſability. 

82. The Putifhments of the ſeveral Crimes, which 
have here been mentioned, did not all deſcend from 
the Laws, by which thoſe Crimes were made Pu- 
LIC; but were, for the moſt part, appointed by the 


. of the later e 


int. 

* of HA p. AT. - 
Of the Þ Wok u ef Puna JUDGMENTS, or the 
courſe of proceeding in CRIMINAL CAUSES; | 

and of JUDGMENTS OF THE PEOPLE; ace 

- coraing to the Roman Law. 


rae: A. E Lib. IV. Tit. Wood's Inft. of 3 if fg - 


18. $11—3 land. B.IV. * 
Wood's Inf. 7 ch. Law. B. Blackfione's Comm, B. III. Ch. 
IV. Ch. 4. 23. B. IV. Ch. 21—32. 


Epri. des ive Lir . Ch. 4. en of Penal Haw. Ch.25, 
Li. XI. Ch | 
| £ 
HE power of judging Criminal Caufes, 
1 among the Romans, which at firſt belonged | 
to the Kings, and then to the Conſuls, was committed 
next to an Extraordinary Officer, appointed by Com- 
miſſion for the proſecution of each crime, whoſe ge- 
ba name was  QUESTOR PARRICIDIL, - 21 
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2. Criminal Cauſes were afterwards arranged under 
different heads, called QUASTIONES PERRPRT UR; 
and different Prætors were created, to each of whom 
was aſſigned one or more of theſe Queſtions, with 
power to judge the Crimes depending on denn dur- 
ing the year of his Magiſtracy. x 1 vat 
3. Beſides the Prætor or Quæſtor, there were other 


perſons, aſſiſtant to him in Judgment; of whom the 


principal or chief was called JUDEX QUSTIONIS; 
and the reſt were named JupicEs SELEC TI. 

4. The regular number of Judges was 450; which 
was again diſtributed into Decuries, or Committees of 
Ten. Out of theſe a certain number was ſelected, for 


the trial of any particular crime; who ſat together N 
with the Prætor, and S their Verdict, as JONES | 


do in England. 

8. A Judicial Enquiry i into Crimes might arifo I. 
from Inquiſition. 2. Denunciation. 3. Accuſation. 
In England, Proceedings in Courts of Criminal Ju- 
riſdiction are 1. Summary, without the intervention 
of a Jury. 2. Regular, with the intervention of a 
Jury. 


6. The conſtituent parts of a Criminal Cauſe, be. 


cording to the form of PUBLIC JUDGMENTS, were, 
in order, theſe, I. VoCcAT1o IN Jus. II. Pos u- 
LATA FACULTAS DEFERENDI NOMEN: III. DR- 
LATIO NoMINIS, eu que RECEPTIO. IV. CITA- 
Tio REI. V. SoRTITIO JUuDICUM. VI. AcT1o 
PRIMA five Accus ATIO. VII. PRoors. VIII. Dx. 
FENSIO ef LAUDATIO REI. IX. ACTIO:SECUNDA 
ive Co PERENDINATIO. X. Miss IO JuDICuM 
IN CONSILIUM. XI. SENTENCE. XII. ExEcu- 
TION. 

7. I. VOCATIO IN Jus v was a perſonal citatigit uf 
the Reus, or perſon accuſed, by which he was tom- 
manded to appear and anſwer to a Crimzoy: * EE 
he was accuſed or ſuſpected. 21 


8. In great offences, or Where the n bade con- 


feſſed the crime with which he was charged, the Reus 
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was ſent to priſon; and might be ſeized, even within 


his own Houſe or Walls. In ſmall offences, he was 


ſufferedi to go at large, giving Sureties for his appear- 
ance; or was: committed. to the en of a Soldier; or 
kept at the houſe of a Magiſtrate. | 
In England, the beginning of the Regular me- 
thod of Proceeding; in Courts of Criminal Juriſdic- 
tion, is by ARREST: which is followed by ComMMiT- 
| MENT: of the Offender to Priſon; unleſs, in bailable 
offences, he finds Securities for his appearance, by 
giving BAIL. - TE 

10. II. PosTULATA FACULTAS DEFERENDI 
NOMEN was the Accuſer's aſking of leave to enter the 
name of the Criminal, together with the Crime ob- 

jected againſt him; on his own appearance and that of ; 
IJ= Reus before the Quæſtor or Pretor. 

11. Sometimes the Reus would inſtitute a croſs 
Accuſation of the Accuſer, in order that he might be 
ſet aſide as an infamous perſon. This croſs Accuſa- 
tion was called Anticategoria. 

12. If more accuſers than one appeared, a previous 
Judgment was neceſſary, in order to determine which 
ſhould be admitted to accuſe. This previous Judg- 
ment was called DIVINAT IO. T 
13. III. DRLATIO NoMINIS was the entering of 
the name of the Reus on the roll of Criminals, by tin 
Accuſer; he having firſt taken the Oath of Calumny. 
14. RECEPTIO NoMIxIS was the admiſſion of 
ſuch name by the Quæſtor or Prætor, 1 in conſequence 
of . aſked by the Accuſer. | 

The manner of Accuſing Offenders in Eng- 
land is called their PROSECUTION: Which may be 
I. upon a previous finding of the Fact by a GRAND 
Jun; either (1) from their own knowledge, in the 
way of Preſentment; or (2) upon a written Accuſa- 
chen in 5 fem 0 an amet, 2. without ſuch 


pre- 


+ See the Oration of Cicero againſt Q.Cecilins; ; in which the 
diſpute is, whether he or Cæcilius ought to be admitted to acc afe 
Verres, and which, fer this reaſon, is intitled Divinatio. 
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revious finding, (1) by. Information;cat;t e ſuit of 
tl e King. (2) by Fees at the ſuit of a guhject. 
16. IV. CITATI0.RE1 was the ſummoning of the 
Reus to appear in Court, in order to a Trial, on a days T 
which had been before appointed by the Prætor. 
1. If on the day appointed the Reus did not ap- 
ear, Baniſhment was inflicted on him, in his abſence, 
15 f the Accuſer made Default, the name of the — i, 
accuſed was ſtruck from off the roll of Criminals... 
138. In England, when an Offender is indicted. in his 
" abſence, PROCESS is iſſued, to bring him into Court + 
after which he is called upon by name to anſwer the 
matter of the Indictment; which is termed his Ax- 
RAIGNMENT. To this may be ſubſequent 1. the 
Standing Mute of the Priſoner. , 2. his Confeſſion of 
the Fact; ſimply, or in the way of Approvements 
3. 0s Pleading to the Indictment, | 
19. The PLEA of a Priſoner to the Indistment is 
1. a Plea to the Juriſdiction. 2. a Demurrer to the 
Indictment. 3. a Plea in Abatement. 4. a Special 
Plea in bar. 5. the GENERAL ISSUE, Not Guilty. 
20. V. SoRTITIO JUDICUM was the chuſing by 
Lot of ſuch a number out of the body of Judges, as 
the Law, on which the Accuſation was founded, had 
determined for the Trial of the Crime, olyected to the | 
Reus. | | 
21, In England, after iſſue joined, the uſual Method e | 
of TRIAL 1s by JURY : ſuch Jury being firſt Im- Y 
- panelled by the Sheriff, and weve, out of thoſewhoſe 
names are returned on the Panel, being choſen by | = 
6 
22. When the number of Judges was completed, 
che Accuſer or the Reus had each the liberty of re- 
jelking ſuch of the perſons ſelected as they diſapprov- 
ed; in like manner as Jurors in England may be 
challenged, either on the part of the King or on that 
of the Priſoner, as they appear, when called, to be 


{worn. 


4; Challenges to the Jory i in + Eqgland a are 1. Jn | 


. 142 . 


the whole Panel, called Challenges to the og Polt . 
to particular Jurors, called Challenge Sto the Polls. 
Challenges to the Polls are 1. for Cauſe, 2; Farm: | 
+ 

= 4 v6, Rejection of any of the Select Judges, as 
* new ones were ſubſtituted in their place, as 
were wanting to complete the legal number. To this 
anſwers what is elec in Eng land ſtriking a Tales, or 
awarding a Tales de circumſtantibus; by which fuck 
men, as were ſummoned on the firſt Panel, or are pre- 
ſent in Court, are joined to the other Jurors, ſo as to 
complete the number of twelve. 

25. VI. Acr IO PRIMA froe AccusaTIo was, : 
what was. urged by the Accuſer in a continued ſpeech, 


in order to prove and aggravate * crime alleged 


againſt the Reus. 

26. VII. PRoors were principally had 1. from 
Witneſſes: which were to be two in number at the 
leaſte+ In England, one poſitive Witneſs is generally 
ſufficient. to convict a Prisoner except in caſes of 
Treaſon. 2. Inſtruments or Writings. 5 Confeſſions 
of Slaves, belonging to the Reus; which Confeſſions 
were extorted 7 the Rack. In ſome circumſtances, 
the Reus himſelf might be forced to a Confeſſion by 
Torture: but no ſuch proceeding is allowable by the 
Laws of England. 

27. VIII. DEFENsIo Rei was, what was urged by 


the Advocates of the Reus, in order to elude or exte- 


nuate the charge of the Accuſer. 
28. LAupATIO Rei was, what was advanced wy” 
rſons of authority and Sli. in favour of the cha- 
racter of the Reus. 
29. In England, Witneſſes for the Priſoner are ex- 
UN Bp pon oath, i in like manner as Witneſſes againſt 
no Counſel i is allowed a Priſoner, on a Trial. 
upon the General Iſſue, with reſpect to matters of 
Fact, except in the caſe of Treaſon. 
20, IX, AcTIo SECUNDA five COMPERENDI- 
NATTO was a ſecond recitation of the cauſe, rt 
eac 


| <( wF")" 

each party, after an Adjournment of two days. II 
ſome caſes, ſuch an Adjournment was not allowed. 
31, X. Missio JUDICUM' IN CONSILIUM was © 
the ſending of the Judges out, after the evidence on” 

both ſides was cloſed, in order to conſult about their 
Sentence. In England, after the proofs are ſummed 
up, the Jury withdraw, unleſs the caſe be very clear, 
to conſic rn oe ebe 
32. XI. SENTENCE — — by the Præ. 
tor, in conformity to the ſuffrages of the greater part 
of the Judges: and was either 1. AMPLIATTo, or 
an order for the rehearing of the cauſe, on a day ap- 
pointed, for the ſake of more ample information. 2, 
ABSOLUTIoO, or a diſcharge of the Reus from the 
ſame Accuſer, though not from the ſame Accuſation. 
8 CoNDEMNATI1o, or the pronouncing of him 

uilty. = 5 

*% In England, no Verdict can be given by aJory, 
Eralce 18 


r of their Verdict. 


15 Y 


2 


unleſs unanimous in their opinions. This 
ſometimes 1. Special; where, on the facts ſtated, they 


| doubt the matter of law, and leave it to be determined 


by the Court: but is uſually 2. General: (1) Not 
Guilty; which diſcharges the Priſoner for ever of the 
Accuſation, unleſs appealed of Felony within the time 
limited by law, (20 Guilty: wy which, or when 
the Priſoner has pleaded Guilty, he is ſaid to be coNn- 
WOT. OO: 85 „ 
34. The Conviction of a Priſoner, in England, is 
regularly followed by the JUDGMENT, or the pro- 
nouncing of the Puniſhment expreſsly ordained by 
law. But Judgment is often arreſted by ſome inter- 
vening e ae of which the principal is the 
Li / / on 
35. XII. EXECUT10N of the Sentence was called 
Auimadverſſo, and was left to the care of the og 
a n 


2 See the fix Orations of Cicero againſt Verres ; of which the 
Frſt is called Ai Prima, and the other five are claſſed under 
the general name of Actio Secunda. | Th” 

4. 


0144) | 
Irvin, inemifibeperfornied the legal officer 
anchincthe manner the la 8 br Tarn 2K) 1 
36. Execution of the Sentence might be ſuſpe 
8 Interceſſon of the Tribunes or Confals 2. 
90! Bei os 913 910130 URS Sf 
5 = 9 of Death. on of Outlawry for 
A Capital Offence, in England, the ATAIN DER of a 
Criminal commences. But Judgment; and its conſe- 
quences, may be avoided, 1. by! Fallifying or Reverſ- 
ing the eee 25 by Rs A FO 5 


113 104 1 PH 
| thine, A. K. 1.5 iv, Tit. Blackfione' 3 B. IV. Ch, 
ond he beet J $1) TH | 2 45 Loix, Liv; 1 85. 
a, Nb — tt 1 . 


ir 


2 "Beſides Public Toclaments. ns were alſo 
JUDGMENTS. OF THE PEOPLE, called JUDICIA 
orb; which were held by the Romans, aſſembled 
at, their Comitia, either Centuriata or Tributa, and i re- 
90 both to Private and Public Cauſes.“? 
he conſtitutent parts of a Cauſe, Whether Ci- 
& - Criminal, when heard before the Roman People, 
Were, in er theſe, I. DIEIT Die rio. II. CIT A- 
J III. Accus Ar Io. IV. PROMULGA- 
NC: V. DrrENsl0 REI. VI. Pour I vel PLE- 
BIS SUFFRAGIA. , 
40. DiEI Dicrio was che notice given by a Ma- 
giſtrate, that he intended to impeach a certain Citizen, 
(whom he mentioned by name) of a certain Crime, 
before the People, on a certain day. | 
41. CITATIO REI was the ſummoning of the Reus 
to appear, according to appointment, on a day pre · 
fixed. If, through contumacy or conſciouinels of 


guilt, 


* See the account of the Accuſation of P. Scipio Ae 
before the Roman People, as related by Livy, in the 38th Book 
of his Hiſtory; which is md not a W from d en of 

the Civil Jaw. 8 


* 


(83.1. 
_ _ gilt,” the Reus was abſent; -ararbitrary Puniſhment 


was impoſed on him "ups the *. mien ho meant to 


accuſe] im. 10 a 099 0 

' av! Kees rd was the charge brou — uff. 
the Reus before the People, and repeated t 10 
this was added an Intimation, called An 5 8 
Mulct or Puniſhment intended, which — allig 1 
the accuſing: Magiſtrate at his diſcretion. 

43. PRO AT TO was the publiſhing of * 
"Acculniing' together with the Mul& or Puniſhment 
propoſed, on three ſucceſſive Market-days, for the 
information of the People. 

44. DEFENS10 REI was what was urged by the 
Reus, or by his Advocates, after the time of Promul- 
gation was expired, in order to elude or extenuate the 
crime alleged againſt him. After which a day was 
fixed, on which the People were to pee in 9805 

to give their Judgment. 
45. PoPULI vel PLEBIS SUFFRAGIA were the 


yes of the People or of the Plebeians, in the Comitia | 
Centuriata or Tributa; and given per Tabellas, in the | 
manner uſed in paſſing a Law: by a majority of v which | 


. the Reus was Acquitted or Condemned. : 
46. To theſe Judgments of the rw among the 


WE cs) the Trial, in England, of great offenders, be- 


fore. the Lords, in N of a PARLIAMEN- 
TARY IMPEACHMENT by the OY is, in ſome 
e ſimilar. 22 OY 
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ACADEMIA CANTABRIGIENSIS. 


6: 5 No. I. may, 
Cap. xii. De LEGUM Studiofs. | 

OW a primo in Academiam adventu LEc18us operam 

dabit, primum annum integrum InsTriTouTIoNuUM 
lectioni domi ſuz impendat ; deinde „ e totum 
Publicum Juris Profeſſorem audiat. Reſpondebit publice 
ſemel Profeſſori, aut alicui Doctori ejuſdem Facultatis, an- 
tequam fiat Baccalaureus Juris. Qui fuit ante Bacca- 
laureus Artium, quatuor annorum ſtudio poterit Juris eſſe 
Baccalaureus, ſi ordine præſcripto reſponderit. Wn 


Cap. xii. De LEGUM BACCALAUREIS. 
T I C etiam Regium in Jure Profeſſorem audiat Quin- 
 quennium. Refpondebit hoc tempore bis in ſuis 
| ſcholis, Opponet ſemel ; et cooptabitur Doctor. | 
Magiſter Artium, ſeptennium dans operam Legibus, et cz- 
teris perfunctis quæ hic requiruntur, poterit cooptari inter 
Legum Doctores. VVV 


5 | i ; "Gs. 
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Cap. xli. De CANCEL 


( 148 * 


. 


»f as 


* n 
* 


— , 8 \ J 
. . 
Cap. xiv. _ De LEGUM DocToRIBUs. | 
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B. OCT O R Legum mox x Doctoratu dabit operam 
PiLegibts ANGrrz; utnon fit imperitus carum Legu P 
quas habet ſua patria, et differentias exteri patriique Jutis: 
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ET CELLARIUS poteſtatem habebit ad Omnes 
3 omnium Scholaſticorum atque etiam eorum Famulo- 
rum ConTRroveRSIAs,. Summarie, atque fine ulla Juris 
Solennitate præter illam quam Nos preſcribimus, ſecundum 
Jus CivaiLE et eorum Privilegia et Conſuetudines, tum au- 
diendas tum dirimendas: ad ignavos, graſſatores — con- 
tumaces, nec obedientes, Suſpenſione Graduum, Carcere, 
aut alio leviore ſupplicio, Juprcio suo, caſtigandos. — Non 
licebit' tamen Cancellario aliquem Scholarem exilio mulc- 
tare, aut aliquem Pileatorum aut Præfectorum Collegiorum 
incarcerare,” abſque conſenſu majoris partis Præfectorum 


Colleprorum.— Quicquid Statutis Noftris, vel Academiz,* 


_ - Caticellario faciendum attribuitur, in ejus abſentia, hoc idem 


a Procancellario fiat. Eidem Cancellario, cum conſenſu 
totius Academiz, licebit Nova Statuta, ad eruditionis am- 
plificationem et decori atque honeſti conſeryationem inter 
dgholaſticos habendam, ſancire; ſic ut ea His Decretis Noſtris 
nihil detrahant aut officiant n. 
b Og 4 £945 7 pe | VF Y Set 2 Cap. 
Viel Acadeniæ; that is, by the Ola Statutes of the Univerſity, 
before thoſe given by Q. Elizabeth. . Toes 
I It hath been ſaid, that the 424 Statute, De Cancellarii Officio, 


gives a'rightto'interpoſe in Criminal matters, or matters relating 


to correction and diſcipline, only: And that from the power, 
committed in this Statute to the Chancellor, of puniſhing Con- 
tumacy. and ſome other Offences Fudicio ſuv; as alfo from imme- 
diate 8 being oneof the Puniſhments allowed; (which, 


it has been pretended, may be executed before there can be an 


Appeal) it neceſſarily follows, that the Juriſdiction of the Chan- 


cellor is final, in the frſt inſtance. But it has been anſwered, with 
equal truth and ſagacity, that the very firſt clauſe, Cancellarius 
poteftatem habebit ad Oux Es — Scholafticorum — Contraverfias — 
SECUNDUM Jus ClviILE er corum-Privilegia et Cunſuetudines, tum 
Kot | audiendas 


(9 ) 


24! 40 


Cap. I. De b Ausl. Gigi preſeriptis. 


121300 fidab 116100: em ug 1 
DAT UTA omnia, „ cola] 
O quæ Scripturis Sacris, Inſtitutis Noſtris, aut Illes Star, 
tutis l adverſari videbuntur, abrogata et reſciſſa ſunt fes 
quis ſuo robore permanturis. 

Si quid dubii vel ambigui in Iſtis Statutis et Sanctionibus 
Noſtris oriatur; id per Cancellarium et majorem partem 
Præfectorum Gollegiorum. explicabitur et determinabitur: 
Quorum enn et Laine inen reliquos, omnes 


erer ee wg . een 


3 tam 5 — is alone ſufficient to prove, that the 
adminiſtration of civil as well as criminal Juſtice i is here included.” 
2dly, that the words Judicio ſuo mean no more, than that in 
cauſes of le moment, and towards offenders of inferior rant, the 
Chancellor may proceed by his ſole judgment, or fongle aurboriiy : 
without the concurrence of the Heads of Colleges: Or, that he 
may inflict on offenders abbieh of the ſeveral cenſures mentioned 
in the Statute — Suſpenfione Graduum, Carcere, aut alio leviore Sup 
plicio — he ſhall think fit, at his di ;/cretien: but by no art of, con- 
ſtruction can be made to contain the ſenſe of final deter minatian. 
3dly, that it is not true, there can be no A iphe⸗ cal from a a Sentence. 
of Impriſonment, becauſe ſuch Sentence is to be executed medi- 
ately; for an Appeal may be made apud acta &, as in other Ec- 
clef aſtical Courts, which may ſuſpend the execution. Laſtly that,” 
even ſuppoſing the 42d Statute to Feen merely to criminal cauſes, 8 
it will not follow, from ao mention being there made of an Appeal 
from the Chancellor's Sentence, that the Omillon i in ſuch a caſe 
amounts to a Prohibition, and that Appeals in Criminal Cauſzs 
— not allowed by the Statutes of the Univerfity : For the N 
iven to the Chancellor are ſtill to be exerciſed, in conformity | 
_— Privileges and Cuftoms of the Univerſity; and the fame 
clauſe, which; impowers the Chancellor to judge omnes Contrower- 
Aas Scbolaſticorum, requires him alſo to judge ſecundum Jus 1 
virk: Now the 8 Lax, it is certain {|, allows Ap in Kc 
Cauſes, Criminal as well as Civil. 


- ns 4 Wan ; that 1 is, the New — of QElizabetk, 
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TE 20 2 | 2 N 


oo 858 + Clinpte x. pr. 47. ah 4 Chapter XI. Pr. 30. 355 15 
| this Third Book of this Ans. The words of the Civil L 
are expreſs: Si Aru ACTA guis appellaverit, Jari, erit 1 e, 
APPELLO. D. 49: 1. 2. 
See the Note on CITY X. pr. 32. of the Third Book of 
this Analyſis. | 
L4 
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3 ON NES Cavs et Lirzs, que ad Univerſitatis-No-- 


"WF Yionem pertinent, tam PRoOCANCELLARIL quam Cou- 
"MISSARITI udicio ſubjiciantur: nib. Procuratores vel Taxa- 
"tores Academiæ, aut eorum aliquis, vel Magiſter Artivm, 
aut gui ſupra illum fuerit, alter litigantium ft: Tonc enn 
Procauncellarii solius erit Juriſdictio; niſi in Nundinis Stur- 
brigienſibus, et iis quæ ad feſtum Sancti Johannis Baptiſtæ 
apud Barnwell, tenentur. Finem autem accipiant ura !#i- 
duum, ſi fieri poteſt; omni juris ſolennitate ſemota. 05 
A SEN TEN TIA CouMuissARII ad PROCANCELLARIUM 


APPEELABITUR, intra viginti quatuor horas poſt latam Sen- 


tentiam. A PROCANCELLARI1o autem, five Lis. coram co 
"t#pio fit, five per Appellationem ad eum develuta, ad UNI- 


* FERSITATEM Provocatio fiet, intra biduum a tempore latæ 


* 
. 
' 

% 
- 


» 


ſetitentic, et non poſt: ſuamque Appellationem in imabit 
Appellans AurERI PRocuRaTORUM, intra triduum fate: 
ſententiæ. Ille vero ſtatim, nomine Academie, Tudici 4 quo 
Inhibebit, Ne quid, pendente Appellatione, attentare vel in- 


novare præſgumat: prius tamen duobus ſolidis, Honorarii 
loco, ab Appellante acceptis; nec non viginti ſolidis apud 


eum depoſitis; Appellanti reſtituendis, ſi juſtam foviſſe cau- 
am probetur; vel, in uſum Academiæ convertendis, ſi te- 
mere appellaſſe convincatur, aut ſi poſt. datos Judices a per- 


fecutione ceſſaverit, vel eulpa ſua cognitio differatur. Cauſe 
Appellationum ad Univerſitatem ultra decem dies, fi fieri po- 


teſt, poſt datos Judices, non protrahantur. Nec ſecunda 
Appellatio omninò admittatuiur. FAR IR 

Judices Delegati, tres ad minimum, nec plures quam 
quinque, pro qualitate cauſæ in omni Appellatione dabun- 


tur; et ſententiæ majoris partis illorum ſtandum erit, Po- 


* 


teſtas autem nominanui Judices fit penes gringne illos viros 
qui pro CAP fx illius anni conſtituti funt, et dzos Pxocu- 


RATORES. Et qui a majore parte iſtorum nominati fuerint, 


A Regentes 6+ Non Regentes deferentur, ſuffragiis fis el 
-gendi, fi placent eis: alioqui, mutaris und vel altero, alli, 


eorum loco per dictos SEPTEMVIROS ſurrogati, proponentur 


— 


_ Uigendi: Et ſi hi quoque diſplicent, Gmiliter tertio fiet. 


C 


) 
Quod fi nec tertio loco poſiti eligantur, licebit dictis Septem- 
viris, aut eorum majori parti, pro illa vice tantum, Delega- 
tos Judices eligere et dare. Et ſi major pars Septemvirorum, 
vel in nominandis Judioibus, vel in eligendis illis, (quando E- 
Jectio ad eos devolvitur) non conveniat; tunc plures nu- 
mero prævalebunt, Jicet majorem partem vel æquvam, ha- 


dita ratione totius numeri, non efhciant, * cx“ 


It hat been affertecl, that the 48th Statute, De ConphPelbre 
bus, (, herd ah Appeal from the Sentence, both of the Cothmiſe 
ſary and the Vice Chancellor, is exprefsly given, and the man- 
ner of appealing is preſeribed) relates to Czvil cauſes only, in 
which two parties are litigant. + But here again, the wofds in 
the beginning of the Statute, never afterwards reſtrained or li- 
mited, — OunkEs Cauſe er Liter, que ad Univerſitatis notionen 
pertinent, tam Procancellarii quam Commiſſürii judicio ſubjici aurur 
are as general as any words can be, ſa as to comprehend Trials of 


ö 
1 
7 
| 


| ones Cruſe er es in che 
Asch Statute to Civil cauſes only. 2dly, the Appeal from he Come 
miffary to the Vitt-chancellor is given in the fame clauſe; and in the 


there can be no doubt, but that an Appeal lies fromthe Commiſe 


The miſtake on this Subject ſeems, to have ariſen, from ima- 5 "nn 
- Lining that the xo 6 authority of Statute is tequired, to make | 
oe eals ; whereas the Right ſtands entirely 1 
on the WTE or Univernty-ſuriopiciions In conſe. 


quence of which, there hath been an immemorial Practice of » 
Appentiigts ſappoſed indeed and admitted in both the o and | 
wi Statutes, and authorized by the Preſcription of. various | 
Rules, for the exerciſe of it; but neither expreſsly commanded, 4 
nor prohibited in eithe rt % e 4 
. See an excellent Pamphlet, (from whence the explanation of - 


this Statute, De Caufis Forenfibus, as alſo that of Statute the 42d, 
De Cancellarii Officio, inſerted in the Apf ndix No. II. has been 

extracted) intitled, The Opinion of an en Laxwyer concerning. 

the Right of Appeal from the Vite-chanceilor of Cambridge. "By a 
Fellow of a College. 2d Bar; £7 c0;" II 


x 2T7 73233 3> 
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1 The Juris of this Statute is certainly not ſufficient to ſupport 
ſuch an Aſſei tion: at leaſt if the opinion of the celebrated. VIV 
nivs, who is ſurely a competent judge on this oecaſion; be at all 
regardett; and who has plainly declared, chat, in 4:9 eoncep- 
tions, Cuuſa Forenſes implied ſomething more thin Civil Cauſes: 
merely. That learned Civilian, in his uſeſul work, inticled 


— 
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Cabs Academiz Statuto De Cauſis Forenſibus cautum ' 
2 t, ut omnes Lites, ſi fieri poſſit, intra triauum termi- 
nelitur, nec Cauſæ Appellationum r Aren dies, ſi fie 
itidem pofſit, poſt datos Judices; protrahanturi® Uſa autem 
Jam compettum fit,” quorundam Aalitia factum eſſe, ut 
multte Appellationes non tam bonaà fide quam vexandorum 
adverſariorum gratia ab hominibus litigioſis interpoſitæ fue- 
rin: Tdeirco; ut huie incommodo in poſterum omnino ſabs' 
vettiatar, Plaeet vobis, ut unanimi Procancellarii, Docto- 
rin; Magiſtrorum Regentium et Non Regentium, auctori- 
rite ſtatutum et decretuoi ſit, ut, in omni deinceps Appella- 
tione, Pars Appellans, una cum Advocato, Patrono et Pro- 
curàtõre ſuo, ſtatim poſt Appellationem five a Commiſſario 
five/a"Procancellario factam, præſtet Juramentum Corporale 
coram Judice a go, quod in conſcientia ſua juſſam habeat cau- 
am Appellandi: præterea etiam, ut, Appellatione a Procan- 
cellario ad Academiam facta, utraque pars, tam Appellans 
quam Appellata, et utriuſque etiam partis Advocatus, Pa- 
tronus et Procurator, fimiliter Juramentum præſtent Cor- 
porale, "quod negue diretFe neque indirecte, neque per ſe neque 
per alium 


guempiam\ Septenwviros, apud quos poteſtas eft Delega- 
tos Judices nominandi, ſolicitent ad aſſienandum aliguem Delega- 
tum, ſed ipſorum arbitrio talem nominationem libere permittent.. 
Et ut quæcunque Appellationes deinceps in quibuſcunque. 
Forenſibus Controverſtis, five ab Interloculoria Sententia five 
Definitive, interponentur, eas intra quadraginta dies, proxime- 
poſt Inhibitionem factam numerandos, quocunque impedi- 
mento non obſtante, Delegati Judices, virtute Juramenti 
ſui Academiz præſtiti, terminare teneantur : Niſi forte per 
Appellantem ſteterit hujuſmodi dilatio ; quo in caſu, irrita 
fit Appellatio et pro 1 5 ta habeatur.— Et, ut hoc Decretum 

| Veſtrum pro Statuto habeatur, in libris Procuratorum infra 
| decem dies immediate /equentes inſeribatur? ? 


Pariitiones Faris Civilis, (Lib, III. Cap. 17.) being led by his 
Subject to ſpeak. of the Office of A/7fors, informs us, that it con- 
fiſts, among other particulars, in Cognitionibus ; id e, as he him- 
ſelf explains his meaning, in Caus A Run FortnsIuM NEU 
tiabi bus et Diſceptationibus, Sivx CIviL ES int e Pecuniariæ, Sivx 
Publice et CRIMINALES. » 142 
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Cauſæ in aliqua Curia Univerſitatis motæ, omni Juris 


ſolennitate ſemota et ſola Facti veritate inſpecta, debite ee | 


minentur intra triduum, fi commode fieri poflit; quæ quidem 


Statuta (inter olia) quilibet Advocatus, Procurator, et ali 


omnes ſeſe ad poſtulandum gerentes in Curiis prædictis, vir- 


tute juramenti ſtricte tenentur obſervare: Quibus tamen non 


obſtantibus, jampridem omnes pene Lites, coram Procan- 
' cellario et Commiſſario Univerſitatis noſtræ inceptæ, potius 


in triennium quam triduum prorogantur; in manifeſtam 


Privilegiorum et Statutorum noſtrorum violationem, Honoris 
et Juriſdictionis Academiz ſcandalum et opprobrium, et Li- 
tigantium vexationem et diſpendium: Placet itaque vobis, 


ut ſubſequens Oꝝ po in omnibus et ſingulis Cauſis poſthac ; 
in Curiis Univeritatis motis ſeu. noxendie, en ee 


tur? viz. 


Imprimis arctetur Reus, 6 poſſit n 6, non pod. 


ſit, Gat Citatio peremptoria Vis et Modis. | Reaccapto,, ſeu 
bonis ſuis, ex primo Decreto, ſalva cuſtodia cuſtodiatur, donec 


fidem-jubzat coram Academiæ Regiſtrario vel ejus Deputato, 


ſe compariturum proximo die Juridico ex tune ſequenti; et 


ſic. poſtea quolibet, ete. Reo autem non comparente, ſtatim 


luant Fidejuſſores fine favore. 


„A! u per, og tenorem men dradenie * e Prins | 


_ Cipales 


175 * The — 9 5 juxta tenorem ee da 1 to che ON 
Statutes of the Univerſity, ſuch as obtained before thoſe 7 
by Q. Elizabeth in the year 1570: which Old Statates, it is 
prehended, are fill in force, ſo far as they do not n py. 
officere aut adver/ari thoſe of the Queen. 'The Paſſages alluded 


to out of the Old Statutes are: Principa les Perſonæ Factum 1 ip- | 
Leer ſe proponant: Actor, viz: RD per ſe ſuam nat 
er 


nem, Reus vero per ſe ſuam afferat Defenſionem. De Adwo- 


catis in Auditione Cauſarum. Again, Nec Defenſores nec Procu- ; 


fratores coram Cancellario vel ej us Commiſſario admittantur pro 

jiiſdem, niſi perſonæ citatz adverſa N 922 alia Jeghtinna 
cauſa ſint detentæ, quo minus in Judicium {| ſur pre ſentiam 35 

a exhibere: De a0 in e 0 0 * 
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( 354 ) 
cipales Perſonæ Factum ipſum per ſe proponant; viz. Actor 
; parſe ſoar Aelionbm, et Reus fuam Defenſionem: nec Defſen- 
fores vel Procuratores admittantur pro iifdem,/'nifi adverſa 
valeruunte vel alia legitima cauſa per Dominum approbanda 
ſint deteniki, qο minus in Judieid fur præſentiam poterunt 
nenlilbare? De quibus in principio, ooram Domino Procan- 
. *89)ani6veECommiſſirio vel Delegatis Judicibus, fidem fa- 
ciat (ge ſaciant) Juramento'; quo preftitoy.at Cauſa uirin- 
1 tuts, et non ante, admittan tur 
1. His omnibus fie ut præeipitur factis et obſervatis, pri- 
mo die Juridico detur Materia, five Facti Decluralio; fiat 
etiam Eitiſs Conieſtutio; et prieſtet Reus Juramentum de fide- 
liter Reſpondendo; ot moneatur ad ſubeundum Examen intra 
triduum : C niſi cauſe ſint leviores et ordinariæ; in quibus 
Juden poteſt ſtatim tam Partes Principales quam Teſtes, 
n quos presſentes habeat, pub/ice interrogare et examinare 
die veritate Factt; et, omni folennitate prorſus ſemota, eau- 
"ſaw ſtatimm finaliter determinare.) Sed uteunque triduo elap- 
_ "40, vel antea {i fieri poſſit, habeat Actor copiam Reſponſi, ut 
- videat an opus habeat ulteriori probatione; et ſciat, quod 
ultra ei facietidum habeat etiam ad probandum in-proximun : 
et poſt triduum, exeat Compulſorium pro Teflibus. . 
2. Secundo die Juridico veniat Actor paratus ad proban- 
dum; et Tees ſuos progutat, ſi quos habeat. Teſtes Judex, 
in levioribus et ordinariis caufis, poteſt, ut ſupra, publice in- 


terrogare davetene dc five Allegationis; Fee cau- 
fam finaliter determinare: Sin cauſa longior ft, et altiorem 
examinationem requirat, habeat Reus biduum pro Iuterro- 
tariis; et intra principium tertii diei et diem proximum 
Jan date, examinentur Teſtes tam ſuper Materia Originali 
-Actoris quant ſuper Interrogatoriis per Reuni datis. 
23. Tertio die Juridico Publicentur dif? Teftium ||, et offig- 
', © metur ad Sententiam in proximum; et proximo feratur Senten- 
bis, nf Reus velit'Execipere. Si velit, detur Reo proximus 
a ovipientdihyy+ quo die adveniente, reſpandent Actor, ut fu- 
pra Reus Actori, et preeſtet Juramentum, et ſubeat Examen, 
JC Sioghht'y wore hop mers ; 


no A 2hdo 80 5h b ombonty 65D eee ir; rang 
lara Adem faciant Juramento: Quo prefiito, admittagy 
foniores feu Procuratores, juxta Conſuetudines et Statufa 

Vniverſitatis, in Litem proceſſari. Do Definſori bus et Procuratori- 

Le is very obſervable, that the word, es, is never here uſed 
in the ſingular nurtber, but always in the plural; agreeably to the 
Eivil Law, which requires 220 Witneſſes at leaſt, to make proof. 


\ 


3 155 
5 i . #55} $noh9T ealeqis 


ut e el Red detur Terminus ad probandum: i in proximun ; 


et flat, ut ſupra Actori. WA lov aol. 


4. Quarto die producantur Teſtes bs Rei, ſi quos habrst; ; 
qui Juramento ſuſcepto moneantur examinari ejtes proxi- 
mum: Reliquaque fiant per Judicem, vel in publica Teftivm 
| — <1 vel in concedendis alteri ap 1 6 +1 ee que 

ſecundo die Juridico fiebant de Teſtibus Actors. 

5. Quinto die Publicentur dicta Teſtium Rei, ede 
777 Sententiam proximo, et ad Informandum aua f 

6. Sexto die feratur Sententia. 117481 it 91 * on 

7. \Septimo-et- ultimo, niſi interim ab her parte Appella- 

tum fuenit, mandetur Sententia Executian. 

Placet etiam vobis, ut quilibet Advocatus, Brocumtdpfire 
Cen Defenſor, necnon quilibet Officiarius Curiarum 
Academiæ noſtræ, virtute Juramenti ſui Corporalis per es- 
rum quemliþet præſtandi, præmiſſa omnia et ſingula ſtricte 
teneantur obſervare, priuſquam in ullis cauſis in poſterum in 


dictis Curiis movendis admittantur: Et ut iſte Ong poet hæe 


Conceſſio veſtra pro Statuto habeatur, et in libris Procura- 
torum infra A dies } Je gy Eon rig 
Ne. vr. ee n 

e ProCURATORUM et Avrocaronvie 

n CONSISTORIO,, 


141185 * 


8 0 A. B. ad iſta Sana Dei Evangelia pen ak * 


poraliter tacta juro, quod Statuta, Privilegia et Conſue- 
tudines Univerſitatis Cantabrigiæ approbatas pro poſſe meo 


fideliter obſervabo: Miniſtros dictæ Univerſitatis honorifice 


tractabo: Juriſdictionem ejuſdem nullo modo impediam, 
nec impedire volentibus ſeu volenti conſilium vel auxilium 
præſtabo: cæteris Statutis, de Advocatis mentianem facien- 
tibus, in ſuo robore duraturis. 


Jurabis etiam, quod omnia et fingula, contenta i in Statuto | 


Univerſnatem facto viceſimo quarto die Octobris Anno 
mini 1 Lip wow tuo obfervabis; "Ix. ED 1155 
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UP PLI CAT Reverentiis Veſtris A. B. ut Ridin 
5 A *ex annorum in Jure Civili, in quibus ordinarias lec- 
1 addiverit, (licet non omnino ſecundum formam Sta- 
tutti) una cum omnibus Reſponſionibus, eæteriſque exercitiis 
per Statuta Regia Wu ſufficiat ei ad Intrandum in eo- 
er apts pe 4 Hf $ 

| | ö Wii e C. D. prælitur. 


At the time this Supplicat is offered to the Caput of the 
Univerſity Senate, there muſt alſo be preſented, in writing, 
under the hand and ſeal of the Maſter of the College con- 
cerned, or his = a F orm to the following effect. 


— Colle, Month. Year. 
« A. B. was admitted into this College on the day 


< of — in the year ; has reſided the greater part 
4 of nine ſeveral Terms; and has continued a Member of 
_ © the College for Six Years complete.” 


E. F. Ma 11, or Pref dent, 
or Locum Tenens Cuſtodis. 


I b 


2. Supplicat Reverentiis Veſtris A. B. ut ſtudium in- 
ue annorum poſt Gradum Baccalaureatus in Jure — | 
ſuſceptum, lor, if a Maſter of Arts, ſtudium ſeptem anno- 

rum, poſtquam Rexerit in Artibus, ] in quibus ordinarias ley 

tidnes audiverit, (licet non omnino ſecundum formam Sta- 

tuti) una cum omnibus Oppoſitionibus, Reſponſionibus, cæ- 

teriſque exercitiis per Statuta Regia requiſitis, ſufficiat ei ad 
Incipiendum in eodem Jure. 

| CD. Praleur. 


A 


68672) 


6 A Caution Grace. 1 
3. Cum A. B. unicam | ſitionem em [vel unicam Reſpon- : 

5 Ft Dx vel unicam 85 kom Reſponſionem; ) 
vel duas Reſponſiones; vel unicam Oppoſitionem et duas : 
Reſponſiones] præſtare teneatur, antequam „ 

Gradum Doctorùtus in Jure Civil; Placeat Vobis, ut dic- 
tum Exercitium [vel dicta Exercitia] differatur [vel diffe- 

rantur] in Terminum proxime ſequentem, ſub pœna Viginti 
Solidorum vel viginti quatuor Librarum et decem Solido- 
rum; vel viginti quinque Librarum et decem Solidorum ; | 
vel quadraginta et novem Librarum; vel quinquaginta Li- 

brarum ] ciſtz communi applicandorum [vel applicanda- 

rum]; atque ut Ipſe interea vel in hac vel in alia Congre- 
gatione admiſſionem ſuam obtineat. . . 
This Caution Grace (not the 5 50 5.0 muſt be ſigned by. 

nine Heads of Colleges, and alſo by the greater part of the 
Faculty, preſent in the Univerſity, wh hs; 
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